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Through a rare combination of decisional elements in 
four momentous opinions of the Supreme Court, the final- 
ity of administrative findings has become the legal storm 
center of the National Labor Relations Act.* Even the 
most embittered of jurisdictional attacks are now sub- 
stantially foreclosed by the latest of these four decisions, 
National Labor Relations Board v. Fainblatt.? In the 
light of this case all employers wishing to challenge a de- 
cision of the Board must attack the Board’s findings or 


* For companion article, ‘el under the National Labor Relations 
Act, (1939) 48 Yate L. 7 

149 Stat. 449 (1935), 29 ue S. C. Supp. IV § 851 et seg. (1938), hereinafter 
referred to as the Act. The National Labor Relations Board will be referred 
to in text as the Board, and in footnotes as NLRB. The purpose of the act 
has been adequately discussed. Latham, Legislative Purpose and Administrative 
Policy under the National Labor Relations Act (1936) 4 Gro. Wasu. L. Rev. 
433; Latham, Federal Regulation of Collective Bargaining (1937) 6 Gro. 
Wasu. L. Rev. 1. For an evaluation of the Act in the development of collective 
bargaining, see Magruder, A Half Century of Legal Influence upon the Develop- 
ment of Collective Bargaining (1936) 50 Harv. L. Rev. 1071. An extensive 
bibliography on the Act appears at the end of the Board’s Second and Third 
Annual Reports (1938 and 1939). A sympathetic story of the administration 
of the Act and its human aspects is found in Brooks, Unions oF THEIR Own 
Cuoostnc (1939). 

The political storm center of the Act at present is the question of amend- 
ment now pending before Congress. Gellhorn and Linfield, Politics and Labor 
Relations—NLRB Procedure (1939) 39 Cor. L. Rev. 339; Frey, The National 
Labor Relations Act Should Not Be Amended at the Present Session of Con- 
gress (1939) 33 Im. L. 7 658. 

26 Law Week 1178 (U. S., Apr. 17, 1939), 4 Lab. Rel. Rep. 269, 
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conclusions. Furthermore, National Labor Relations 
Board v. Fansteel Metallurgical Corporation® and Na- 
tional Labor Relations Board v. Sands Manufacturing 
Company‘ greatly multiplied the causes legally sufficient 
under the Act to justify a discharge or a refusal to rein- 
state. These two decisions respectively recognized as 
justification “unlawful” conduct by employees in the 
course of a strike, and breach by employees of a collective 
agreement.’ This multiplication of causes which employ- 
ers may allege as defenses will inevitably call into play 
more frequently the Board’s technique of finding as a fact 
that an admittedly existing sufficient cause was never- 
theless not the real cause for the employer’s action, and 
hence no defense.° Naturally there is always a strong 
tendency for employers to seek sympathy in the courts 
against such findings by the Board. And further stimula- 
tion for making these attacks is supplied by the complete- 
ly new philosophy regarding the Board’s findings, which 
has stemmed from the stunningly summary treatment 
thereof is the Sands case, as well as from the reversal of 
the Board on the facts in the fourth case of the group, 
National Labor Relations Board v. Columbian Enamel- 
ing & Stamping Company." 

The Board’s perfect record of nearly four years of ad- 
ministration of the Act without a single reversal by the 
Supreme Court on the findings of fact was shattered by 
the Sands and Columbian decisions. Deeply impressed 
with that record, employers frequently settled cases of al- 


359 Sup. Ct. 490, 6 Law Week 896 (U. S., Feb. 27, 1939), 4 Lab. Rel. Rep. 23. 

#59 Sup. Ct. 508, 6 Law Week 887 (U. S., Feb. 27, 1939), 4 Lab. Rel. Rep. 31. 

5 Supra note 3 at 898-99; note (1939) 7 Gro. Wasu. L. Rev. 880; supra 
note 4 at 889. In the Sands case the Court declared: “The Act does not pro- 
hibit an effective discharge for repudiation by an employee of his agreement, 
- more than it prohibits such discharge for a tort committed against the em- 
ployer.” 

6The Board has consistently held that proof of existence of proper causes 
for discharge of a union employee does not establish a discharge as non-discrim- 
inatory. “The issue is whether such causes in fact induced the discharge or 
whether they are but a justification for it in retrospect.” Kelley-Springfield Tire 
Co., 6 NLRB 325, 342 (1938); Arcade-Sunshine Co., 12 NLRB, No. 38 (Apr. 
15, 1939). Nor will partial motivation by a proper cause constitute a defense. 
NLRB Tuirp ANNUAL Report (1939), p. 70. 

76 Law Week 892 (U. S., Feb. 27, 1939), 4 Lab. Rel. Rep. 28. 
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leged discrimination, without even going to hearing be- 
fore the Board’s Trial Examiners, for amounts of back pay 
ranging from $10,000 to over $50,000.* Such settlements 
totaled $131,083 in 1938 for the Board’s Second Region 
(New York) alone.’ Substantial sums must also have 
been saved in administration of the Act by these settle- 
ments. It is doubtful whether the incentive for such settle- 
ments can survive the philosophy created by the Court’s 
new attitude. A tremendous increase in cases challenging 
the Board’s findings is foreshadowed. 

Great moment is therefore injected into questions of 
proof of unfair labor practices. What is the Supreme 
Court’s doctrine of evidence under the Act? How did it 
evolve? What are the Board’s own principles of evidence? 
How do they function in action? How have the Board’s 
findings been treated and will this treatment change 
through application of the new “tests” for substantial evi- 
dence by the circuit courts of appeals? Which types of 
Board decisions will be most vulnerable in the courts? 
May the Board base its own findings upon the trial ex- 
aminer’s impressions of witnesses? What is the Board’s 
“background” technique? What creates a prima facie 
case under the Act? Has the Board idiosyncrasies of its 
own as to believing witnesses? 

These questions can best be answered by a study of 
proof of violation of section 8(3)* of the Act. Charges 
of “discrimination” under this section are now made twice 
as often as charges of refusal to bargain collectively with- 
in section 8 (5), the next most popular specific unfair 
labor practice, and three times as often as domination of 
a labor organization within section 8 (2), the third most 


8 E.g., Stearns Coal & Lumber Co., 11 NLRB, No. 40 (1938) ($14,750) ; 
National Tea Co., 9 NLRB, No. 25 (1938) ($51,000). 


94 Lab. Rel. Rep. 52 (1939). 


10 “Sec. 8. It shall be an unfair labor practice for an employer— 

(3) By discrimination in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discourage mem- 
bership in any labor organization.” 

For a discussion of what is the unfair labor practice under §8(3), see Ward, 
—— under the National Labor Relations Act (1939) 48 YALE 
L. J. ‘ 
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frequent specific charge. About two-thirds of all unfair 
labor practice cases filed in 1938 involved charges under 
section 8(3).’* Furthe:more, section 8(3) cases are the 
hardest fought. For violation of section 8(2) or 8(5) 
subjects an employer only to a cease and desist order— 
a sort of verbal spanking, whereas the penalty for a viola- 
tion of section 8(3) is more realistic—an actual physical 
and potentially deep cut in the pocketbook. Back pay 
orders have run as high as two hundred thousand dollars 
in a single case.”* 


I. PROOF OF EXISTENCE AND EFFICACY OF AN 
ALLEGED CAUSE FOR DISCRIMINATION 


Complaints of unfair labor practices within section 
8(3) of the Act generally allege a differentiation in treat- 
ment of certain employees because of union membership 
or activities. This is countered by the denial of the em- 
ployer that the different treatment in question—in dis- 
charges or lay-offs—was because of union membership or 


activities. ‘Thus a sufficient cause for the action com- 
plained of is advanced, and, for the purposes of this dis- 
cussion, it is assumed that no question of the legal suf- 
ficiency of the alleged cause is raised.** The Board then 
faces the major problem of “weighing the evidence” ”’ as 
to the two questions of fact always raised by such a de- 
fense: (1) the existence of the alleged cause; and (2) 
the efficacy of the motivation by such cause, granting its 
existence. For instance, if the employer defended on the 
ground that an employee had been discharged because of 
insubordination and not because of union membership, 
the Board would determine the factual questions of: (1) 


11 NLRB Tuirp ANNUAL Report (1939), p. 28. 

12 [bid. 

13 NLRB v. Carlisle Lumber Co., 94 F. (2d) 138 (C. C. A. 9th, 1937), cert. 
den. 304 U. S. 575 (1938); 99 F. (2d) 533 (C. C. A. 9th, 1938) cert. den., 6 
Law Week 914 (U. S. 1939). 

14 For a discussion of defenses to complaints of violation of §8(3), see Ward, 
supra note 10. 


15 NLRB Tump Annual Report (1939), pp. 81-88, 
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whether the employee was in fact insubordinate (or be- 
lieved to be so); and (2) if insubordinate, was that the 
true cause for his discharge, or was it merely a pretext? It 
must be remembered that proving the existence of 
proper cause, or even partial motivation thereby, does not 
establish the defense of absence of anti-union bias which 
the Board requires.” 

Relieved by the statute from the thraldom of the rules 
of evidence prevailing at law or in equity,” the Board ex- 
plains that “in according weight to evidence,” it “gives 
such weight as a reasonable person does in the conduct of 
his more important affairs.”** Originally the Board seems 
to have taken the position that if there were any such 
“evidence,” its findings could not be disturbed by the 
courts. Support for this is found in the very words of the 
statute, “the findings of the Board as to the facts, if sup- 
ported by evidence, shall be conclusive.”*® Most of the 
circuit courts of appeals, however, were quick to read 
into the statutory language one adjective or another to 
modify “evidence” as used therein. The evidence, they 
declared, from time to time, must be “substantial” ;” or 


99,21 66 


“material and relevant” or “competent” ;* “relevant” and 
“of probative force” ;” or “sufficient.” ** The Board’s in- 


16 Jd. at p. 70: “Where the employer has discharged an employee for two or 
more reasons, and one of them is union affiliation or activity, the Board has 
found a violation.” See also note 6, supra. 

17 Sec. 10(b). 

18 NLRB Tuirp ANNUAL Report (1939), p. 81. Chairman Madden, in a 
radio address on Aug. 29, 1938, explained: “In our deliberations we give no 
weight to evidence unless we believe it to be such as would be accorded weight 
by reasonable people in making important decisions relating to their own af- 
fairs. That is, I believe, the exact judicial test when technical shackles are 
removed as they are in our statute.”—3 Lab. Rel. Rep. 9, 11. 

The judicial test referred to is that enunciated by the Circuit Court of Appeals 
for the Second Circuit in John Bene & Sons v. Federal Trade Commission, 299 
Fed. 468 (C. C. A. 2d, 1934). 

19 Sec. 10(e). 

20 Appalachian Electric Power Co. v. NLRB, 93 F. (2d) 985 (C. C. A. 4th, 
1938) ; NLRB v. Thompson Products Co., 97 F. (2d) 13 (C. C. A. 6th, 1938). 

21 NLRB v. Bell Oil & Gas Co., 98 F. (2d) 406, rehearing, 98 F. (2d) 408 
(C. C. A. 5th, 1938); 98 F. (2d) 870, another phase of same case. 

22 Peninsula & Occidental Steamship Co. v. NLRB, 98 F. (2d) 411 
(C. C. A. 5th, 1938), cert. den., 59 Sup. Ct. 248 (1938). 

28 NLRB v. Hopwood Retinning Co., 98 F. (2d) 97 (C. C. A. 2d, 1937); 
Standard Lime and Stone Co, v. NLRB, 97 F. (2d) 531 (C. C. A. 4th, 1938). 
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terpretation appeared far more convincing, since the stat- 
ute itself might easily have carried such words if Congress 
so intended; obviously omission of an adjective was not 
mere legislative oversight. Congress must have intended 
to avoid the very result reached by some of the circuit 
courts of appeals as soon as they had hooked in such ad- 
jectives with the term “evidence”: Result? A de novo 
weighing of the evidence by the court, accompanied by a 
pious denial that they were doing any such thing.” 

Against this background of conflicting interpretation 
the words of the Supreme Court in the Consolidated Edt- 
son case” are charged with special significance. The em- 
ployer contended that the Circuit Court of Appeals for 
the Second Circuit had “misconceived its power to re- 
view” the Board’s findings and determined merely that 
the record was not “wholly barren of evidence” to support 
them instead of searching to see if they were sustained by 
“substantial evidence.” The Court declared: 

We agree that the statute . . . means supported by substantial 
evidence. Washington Virginia & Maryland Coach Company v. 
National Labor Board, 301 U. S. 142, 147. Substantial evidence 
is more than a mere scintilla. It means such relevant evidence as 
a reasonable mind might accept as adequate to support a con- 
clusion. . . . We do not think that the court of appeals intended 
to apply a different test. In saying that the record was not 
“wholly barren of evidence” to sustain the finding of discrimina- 
tion, we think that the court referred to substantial evidence. 

As statecraft, this action of the Court may be astute 
enough to be unimpeachable; as statutory interpretation 
it fails to reach so high a plane. The conclusion that the 
statute means “substantial evidence” although it says 
simply “evidence” is not even discussed, much less sup- 
ported by reasoning. Citation of the Washington Coach 
Company case may appear disingenuous in view of the 


24 Cf., Jefferson Electric Co. v. NLRB, 4 Lab. Rel. Rep. 228 (C. C. A. 7th, 
Mar. 31, 1939) ; Waterman Steamship Corp. v. NLRB, 4 Lab. Rel. Rep. 277 
(Apr. 11, 1939). But cf., Cudahy Packing Co. v. NLRB, 4 Lab. Rel. Rep. 202 
(Mar. 27, 1939) (NLRB order sustained since “there was some, even though 
small, substantial evidence” to support findings). 


25 59 Sup. Ct. 206, 6 Law Week 425 (U. S., Dec. 5, 1938). 
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setting in which the term “substantial evidence” was used 
therein.” The petition for ceritorari had made no men- 
tion of any claim with respect to the sufficiency of the evi- 
dence, and the language in question was used only follow- 
ing a statement by the Court that it would not review the 
facts in any event, since “there was substantial evidence to 
support the findings.” If the Court had said instead that 
it would not review the facts since they were established 
beyond all reasonable doubt, that would hardly be relied 
upon to establish the converse of that proposition—that 
review would be granted unless the facts were established 
beyond all reasonable doubt. 


But all further discussion of the requirement of “sub- 
stantial evidence” is rendered academic by the Consolt- 
dated Edison case. Moreover, the decision was so worded 
by the Court as to foreclose any legislative reversal by 
amendment. Clearly to be inferred is the proposition that 
a statute purporting to make conclusive upon the courts 
an administrative tribunal’s findings of fact upon any less- 
er basis than “substantial evidence” would be violative of 
the constitutional requirement of due process. This in- 
ference is reinforced, somewhat gratuitously it seems, in 
view of the Court’s finding that there was substantial evi- 
dence, by the addition of the following language: 


The statute provides that “the rules of evidence prevailing in 
courts of law and equity shall not be controlling.” The obvious 
purpose of this and similar provisions is to free administrative 
boards from the compulsion of technical rules so that the mere 
admission of matter which would be deemed incompetent in ju- 
dicial proceedings would not invalidate the administrative order. 
. . . But this assurance of a desirable flexibility in the adminis- 
trative procedure does not go as far as to justify orders without a 


26 301 U. S. 142, 147, 57 Sup. Ct. 648, 81 L. ed. 965 (1937). The court had 
stated: “In the case of statutory provisions like Sec. 10(e), applicable to other 
administrative tribunals, we have refused to review the evidence or weigh the 
testimony and have declared we will reverse or modify the findings only if 
clearly improper or not supported by substantial evidence.” Circuit Judge 
Parker, in the Appalachian case, supra note 20, originated the requirement of 
“substantial” evidence upon the rather tenuous inferences from this language. 
The Thompson Products Co. case, supra note 20, echoed this requirement, and 
it was later picked up again by the Supreme Court in the Consolidated Edison 
case, supra note 25, 
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basis in evidence having rational probative force. Mere uncor- 
roborated hearsay or rumor does not constitute substantial evi- 
dence. (Italics supplied) 

Thus the Consolidated Edison case, in its enunciation 
of this doctrine of substantial evidence, clearly fore- 
shadowed the attitude taken in the three decisions of 
February 27, 1939, which will be perhaps as potent in 
restricting an overly enthusiastic administration of the 
Act as the great constitutional decisions of April 12, 
1937,” were in giving to the Act a tremendously wide 
constitutional application. For an analysis of the doctrine 
shows that the Court therein adopted two tests which the 
evidence must meet: (1) it must be “relevant”; and (2) 
it must be “acceptable” to a “reasonable mind” as “ade- 
quate to support a conclusion.” In National Labor Re- 
lations Board v. Columbian Enameling and Stamping 
Company,” Mr. Justice Stone accepted as definitely estab- 
lished the Consolidated Edison case’s requirement of “sub- 
stantial evidence,” echoed the two tests for it enunciated 
therein, and added a third: (3) “and it must be enough to 
justify, if the trial were to a jury, a refusal to direct a 
verdict when the conclusion sought to be drawn from it is 
one of fact for the jury.”” These tests may easily be ap- 
plied by any circuit court of appeals, with a great show of 
deference, to enable the court to make its own independent 
estimate of the weight of the evidence and to reject the 
basis of the Board’s findings as either “irrelevant,” or, 
more frequently perhaps, as not “adequate to support a 
conclusion” or not “enough to justify a refusal to direct 
a verdict.” 

Typical of what may be expected from the circuit 
courts of appeals on the subject of evidence under the Act, 
in the light of the tests enunciated by the Supreme Court 
and the psychology created by its most recent opinions, is 


27 NLRB v. Jones & Laughlin Steel Corp., and related cases, 301 U. S. 1 
(Apr. 12, 1937). 


28 59 Sup. Ct. 501, 6 Law Week 892 (U. S. 1939), 4 Lab. Rel. Rep. 28. 
29 59 Sup. Ct. 501, 505, 6 Law Week 892, 893, 
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the expression and holding of the Seventh Circuit in Jef- 
ferson Electric Co. v. National Labor Relations Board.” 
After citing these cases, the court declared: 

Summing up, it may be said that it is a question of law as to 
whether there is competent evidence to support the Board’s 
findings of fact, and that is a question of fact as to whether the 
competent evidence is sufficient. . . . We have minutely scruti- 
nized the evidence to ascertain if the findings are supported by 
such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion, and, being mindful that we 
are not bound to accept findings based on evidence which merely 
create a suspicion or give rise to an inference that cannot reason- 
ably be accepted, Ballston-Stillwater Knitting Co., Inc. v. Nation- 
al Labor Relations Board, 98 F. (2d) 758, we have reached the 
conclusion that the Board’s findings as to 8(1) and 8(3) lack 
the support of substantial evidence. 

Indeed, even prior to the Supreme Coyrt’s decisions, 
many of the circuit courts of appeal were showing this 
tendency. Since there now exists both Supreme Court au- 
thority for a broad judicial review of the evidence, and 
an actual instance of the overthrow by the Court of the 
Board’s findings of fact, proposed amendments” to the 
Act to widen the scope of judicial review would seem 
supererogatory—mere legislative acquiescence in a judi- 
cial fait accompli. 

In any event, it is certain that the majority of circuit 
courts of appeal decisions dealing with section 8(3) of the 
Act have in the past turned upon the character of the evi- 
dence upon which the Board grounded its findings. The 
Supreme Court’s most recent cases under the Act will 
sharply accelerate this trend and multiply the volume of 
litigation. 

A comprehensive understanding of the Board’s own 
doctrines of what constitutes evidence of discrimination, 


80 Lab. Rel. Rep. 228 (C. C. A. 7th, Mar. 31, 1939). A similar attitude was 
displayed by the Circuit Court of Appeals for the Fifth Circuit in Waterman 
Steamship Corp. v. NLRB, 4 Lab. Rel Rep. 277 (Apr. 11, 1939), wherein the 
court declared that the Board’s findings were “based on suspicion and not on 
the evidence.” The court added that the Board’s findings must be supported by 
“substantial evidence” and that evidence which “merely creates a suspicion” is 
not substantial evidence. 


813 Lab. Rel. Rep. 673 (1939). 
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however, may cut down the necessity for court review by 
frequently enabling counsel to win on argument before 
the Board cases apparently lost before the Trial Examin- 
er.” Obviously, such an understanding will also be help- 
ful in determining what kind of testimony should be of- 
fered at the hearing before the Trial Examiner. 


II. BOARD’s STATEMENT OF DOCTRINE OF PROOF OF 
DISCRIMINATION 


In its Third Annual Report the Board has for the first 
time segregated and explained comprehensively its meth- 
ods of “weighing the evidence” of discrimination. Re- 
gardless of the scope of judicial review, or of divergent 
views as to the validity of some of the Board’s principles, 
the value of this segment of the Board’s Report as a prac- 
tical guide for employers who wish to avoid or defend 
charges of discrimination cannot be over-emphasized.” 
The Board states that it has accorded weight to the fol- 
lowing factors: the entire background, including any 
anti-union activity, (whether before or after the effective 
date of the Act) as tending to show that the employer 
discriminated against particular employees; activities 
specifically relating to the differentiation in treatment, 
such as delegation of authority to one of rival unions to 
make selections for discharge, lay-off, or reinstatement; 
an unduly high percentage of union members or leaders 
among the employees affected; admissions; statements by 
the discharging foreman or other agent tending to prove 
his state of mind; answers to the complaints which do not 
deny the discrimination ;* failure to explain a discharge at 
the hearing, and failure to call as witnesses supervisors 
who would have personal knowledge of the claimed rea- 
son for the differentiation; effect of discharges on union 


82U. S. Smelting, Refining and Mining Co., 10 NLRB, No. 91. 

88 The Third Annual Report is reprinted in text 3 Las. Rev. Rer. Man. 1. 
The discussion of “Proof of Discrimination Because of Union Activity’ com- 
prises eight pages of closely-written, annotated text. 

84 Failure to file an answer at all is not held to constitute an admission of the 
allegations in the complaint. Triplett Electrical Co. 5 NLRB 835 (1938). 
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organization, such as a strangely complete elimination of 
principal organizers and officers; espionage directed tow- 
ard identity of union members; the union activity of the 
complainant employees—on the theory that an employer is 
more likely to act against aggressive union leaders than 
relatively inactive members; and proximity in occurrence 
of the employer’s action to union activity or affiliation of 
the employee concerned.” 

In determining whether the employer’s purported rea- 
son is the real reason (the efficacy of the alleged cause) the 
Board declares® that if inefficiency or reduction in per- 
sonnel due to a drop in business is alleged, it will consider 
length of total employment, experience in the position last 
held, efficiency ratings and estimates by qualified persons, 
specific acts showing degree of efficiency, skill, care, and 
comparison with other employees. Other factors stated 
as rendering the purported reason dubious include: un- 
explained failure to produce specific evidence allegedly 
in existence; failure to make a sincere investigation of an 
accusation relied upon; inherent improbability of claimed 
defense; lack of warnings of violations of rules; provoca- 
tions to breach rules; shifting from one alleged reason to 
another; serious penalties following minor infractions; 
and disparate treatment, such as refusing to reinstate 
union employees purportedly because they had engaged 
in violence while reinstating non-union employees known 
to have engaged in same type of conduct. 


III. THE BOARD’s EVIDENTIARY PRINCIPLES IN ACTION 


Probably no one would deny abstract validity as 
elements of evidence of discrimination to any of these 
criteria. Many of the circuit courts of appeals, however, 
have viewed with alarm and reversed with alacrity the re- 


85 Conversely, the Board recognizes as disproving discrimination proof that 
the employer had no knowledge of the union membership, or activities of the 
employees concerned; e.g., Midland Steel Products Co., 11 NLRB, No. 112 
(1939). For other defenses to complaints of discrimination see Ward, supra 
note 10, under heading “Defenses.” 


36 Supra note 33. 
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sults reached by the Board through their application in 
particular cases. “Only in the imagination of the Examin- 
er and members of the Board,” declared the First Circuit 
Court of Appeals, did the “slightest evidence” exist to 
support findings of violation of the Act. “In the face of 
proofs by its own witness and without any proof to the 
contrary,” the Third Circuit Court observed, “the Board 
makes this contradictory and unwarranted finding.”® 
“The record proves the exact opposite” of the Board’s 
conclusion, the Second Circuit Court decided.” “The 
Board’s findings in this case tend to destroy the purposes 
of the Act and to promote discord between employer and 
employee,” reasoned the Sixth Circuit Court.“ “Contra- 
dictions, inconsistencies, and erroneous inferences . . . 
findings arrived at by accepting part of the evidence and 
totally disregarding other convincing evidence” the Ninth 
Circuit Court asserted, in overthrowing the Board’s find- 
ings, are not rendered immune from judicial criticism.” 
“We cannot find any evidence whatsoever, much less any 
substantial evidence” to support the Board’s finding, the 
Eighth Circuit Court declared.” 

But colorful treatment of the other side of the picture is 
not lacking. “Nothing seems out of focus, nothing dis- 
torted,” the Fifth Circuit Court has applauded, “the 
Board’s findings of fact are set forth in great detail; they 
consist of a careful and accurate summary of the facts testi- 
fied to, and the Board’s conclusions as to the meanings of 
these facts: a test of this summary by a careful reading 


87 NLRB v. Lion Shoe Co., 97 F. (2d) 448 (CC. A. Ist, 1938). 


388 NLRB v. Fainblatt, 98 F. (2d) 615 (C. C. A. 3d, 1938); reversed by Sup. 
=. on jurisdictional point, Apr. 17, 1939, 6 Law Week 1178, 4 Lab. Rel. Rep. 
269. 


39 Ballston-Stillwater Co. v. NLRB, 98 F. (2d) 758 (C. C. A. 2d, 1938). 

40 NLRB v. Thompson Products Co., 97 F. (2d) 13 (C. C. A. 6th, 1938). 

41 Union Pacific Stages, Inc. v. NLRB, 99 F. (2d) 152 (C. C. A. 9th, 1938). 
In the Jefferson Electrical case, supra note 24, the court held that there was no 
substantial evidence to support some of the Board’s findings and no evidence 
at all to support other findings. In the Waterman Steamship Corp. case, supra 
note 24, the court declared that the Board’s findings were “based on suspicion 
and not on the evidence.” 

42 Wilson & Co. v. NLRB, 4 Lab. Rel. Rep. 314 (C. C. A. 8th, Apr. 12, 1939). 
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and analysis of the long record discloses that the picture it 
presents of the background and setting of the scenes and 
actions under review, of the characteristics and circum- 
stances of the various actors and of the actions themselves, 
is, though in miniature, full, fair, and accurate.”** And 
the Supreme Court, in the Jones & Laughlin Steel case,“* 
declared that as to the evidence “respondent has no just 
cause for complaint: the facts found by the Board sup- 
port its order and the evidence supports the findings.” 

Diametrically opposite as are these two types of judicial 
comment, the Board’s decisions provide an ample basis 
for each type. Far more often than not the Board ade- 
quately supports its findings by a workmanlike handling 
of specific and convincing evidence of discrimination. 
These cases need no discussion. It is in cases in which spe- 
cific evidence is lacking that the Board has its greatest 
difficulty. Laudable indeed is the Board’s effort to avoid 
an administration of the Act which would remedy only 
crude and obvious types of discriminatory conduct and 
provide no relief against subtle tactics. To achieve this 
result, however, the Board has developed a technique 
of decision which sometimes overflows levees of objec- 
tive fact and sweeps into forbidden fields of pure intui- 
tion. This technique is used in conjunction with an 
otherwise perfectly proper rule of evidence closely anal- 
ogous to the doctrine of res ipsa loquitur in the law of 
tort.** 

Just as the operator of a warehouse was regarded as 
best able to explain exactly how a barrel of flour happened 
to fall out of the window onto the head of an unfortunate 
pedestrian, the employer is ordinarily best able to explain 
the motivation of a discharge which appears to be of ques- 
tionable legality under section 8(3). One more element 


43 NLRB vy. Agwilines, Inc., 87 F. (2d) 146 (C. C. A. 5th, 1936); but the 
court disagreed with the Board as to three discharges, holding that the em- 
ployees’ inefficiency and inattention warranted discharge. 


44301 U. S. 1, 47 (1937). 
45 Harper, A TREATISE ON THE LAW oF Torts (1933) § 77. 
2 
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is necessary to make out this type of prima facie case, 
however, than is required for the application of the res 
ipsa doctrine in a tort case. All that the plaintiff in 
such a case need show is what happened, and the inference 
of negligence is raised: and, by the prevailing view, the 
defendant is called upon to explain how it happened; 
merely showing a discharge or lay-off, however, raises no 
inference of violation of the Act. But add the single ele- 
ment of proof of a general background of anti-union bias 
on the part of the employer, and the Board then requires 
the employer to explain the selection for the discharge on 
the basis of cause which is legally sufficient under the 
Act.** Several circuit courts of appeals have readily ac- 
cepted this build-up. In National Labor Relations Board 
v. Kentucky Fire Brick Company“ the court enunciated 
the substance of the rule: “We think that the attitude of 
the respondent toward its union employees... carries a 
substantial inference that these thirty men were refused 
reinstatement because of their union activities. This in- 
ference is sufficient to support the order unless it is de- 
stroyed and refuted by other evidence. . . .” 

Learned Hand has lent to the doctrine that enchanting 
persuasiveness which flows so inevitably from his pic- 
turesque pen: 

The respondent could indeed have shown that there were good 
reasons—aside from the effort to rid itself of the union—for not 
taking some of its workmen to Elmira; but those reasons lay 
exclusively within its own knowledge. That being true, it is surely 


reasonable to raise a presumption against it, even though the 
burden remained upon the Board.** 


In addition to explaining when and why the doctrine is 
applicable, Judge Hand therein states also the desirable 


46 NLRB Tuirp ANNUAL Report (1939) §§ 81-82: “Any anti-union activity 
by the employer tends to show that the employer discriminated against partic- 
ular employees on that ground.” 

4799 F. (2d) 89 (C. C. A. 6th, 1938). 

48 NLRB v. Remington-Rand, Inc., 94 F. (2d) 862 (C. C. A. 2d, 1938). 
Commenting on the Board’s technique of decision, Learned Hand, C. i, said: 
“The decision . . . is extremely voluminous, covering more than 200 pages 
in the printed record; it is rather in the nature of a discoursive opinion than 
of specific findings of fact, but it ends with certain conclusions of law. . . 
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effect to be given to it when its application is determined 
to be proper: the burden is still on the Board as com- 
plainant. If an explanation is made by the employer, 
more evidence must be introduced to rebut the explana- 
tion. The Board recognizes this—in principle at least 
—so that there will be no confusion similar to that which 
exists in some jurisdictions as to the proper effect to be 
given to the doctrine of res ipsa.” 


IV. QUESTIONABLE RELIANCE ON “BACKGROUND” OF 
DISCHARGES 


Thus the Board’s most pervasive doctrine dealing with 
proof of discrimination—the prima facie case—is sound 
enough in principle, and the effect theoretically given to 
it is fair enough. But the propriety of applying the doc- 
trine at all depends, as was explained above, upon general 
proof of an anti-union bias. It is exactly on this point that 
the Board’s handling of the evidence has been most obvi- 


ously vulnerable. Because “background” is by hypothesis 
general in nature, it can be superficially painted in by 
strokes of sweeping generalities. Therefore, when there is 
no specific evidence of discrimination, but the Board’s 
intuition whispers that discrimination was nevertheless 
present, the technique of decision is to write into the 


49 “However, in considering the evidence, the Board will dismiss the alle- 
gation of an unfair labor practice if not convinced by the entire proof that 
an baie > practice has been committed.” NLRB Tuirp ANNUAL REportT, 
p. : 

In Scandore Paper Box Co. 4 NLRB 910 (1938), a discriminatory 
shut-down had been alleged in the complaint. The employer came forward 
with an explanation that it had been caused by over-much raw materials on 
hand, which had to be straightened out before work could go on. The Board 
declared that reasonable efforts could have avoided the shut-down, but never- 
theless held that no discrimination had been shown, since: 

“Insufficient evidence was introduced to rebut the respondent’s explanation 
that the shut-down was for the purpose of relieving the glutted condition of 
the factory, and was not for the purpose of discouraging union activities.” 

P - — Star Bag and Baggage Co., 8 NLRB No. 30 (1938), the Board 
eclare 

“Although there is a prima facie showing that the occasion for these ex- 
tensive lay-offs was used in part as a vehicle for discrimination . . . we are of 
opinion, after examining the evidence, that these employees would have been 
laid-off regardless of whether they had joined . . . [the union].” 


50 HARPER, op. cit. supra note 45, § 77 at p. 184. 
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opinion a section entitled “Background.”™ And the less 
tangible the evidence of an anti-union attitude, the more 
numerous are the pages devoted to “background.”” The 
“background” cases are the ones which will be most rad- 
ically affected by the Supreme Court’s decisions of Febru- 
ary 27, 1939, by the new psychological attitude with re- 
spect to the finality of the Board’s findings of fact which 
will undoubtedly be inspired by those decisions, and by 
the Court’s new tests for “substantial” evidence. 

Almost typical of the gossamer out of which the Board 
sometimes weaves “background” is the testimony of two 
employees relied upon by the Board in the Sands case 
which is uncompromisingly branded by Justice Roberts 
as “not in any event amounting to a scintilla.”* A more 
crushing blow at the “background” technique than the 
words of the Supreme Court could hardly be imagined, 
but five months earlier Judge Garrecht, in the most com- 
prehensive analysis of such evidence yet attempted by a 
reviewing court, had taken a “background” completely 
apart.“ His opinion may not fairly be brushed aside as 
“reactionary”; it shows too much for that. His conclu- 
sions are most interesting: 

In arriving at the conclusion that these drivers were dis- 
charged contrary to the Act, the Board relies to a large extent 
upon what it terms background. In developing this perspective 
the ordinary judicial approach to the consideration of evidence 
is abandoned and a novel method invoked by which statements 
made by dissatisfied employees upon their examination in chief 
are quoted to support some of the findings of the Board, 


although, in specific instances, this evidence was modified or 
eliminated by admissions made on cross examination. On the 


51 Sometimes this section is headed: “The Background of the Unfair Labor 
Practices” or “Chronology of Evidence” or “Relations between Respondent and 
the Union Prior to the Discharges.” 

52 F.g., Hearst Consolidated Publications, 10 NLRB, No. 114 (1939). 

536 Law Week 888-89. 

That the court failed to appreciate the actual official capacity in the employer 
company of the persons allegedly quoted by the Board’s witnesses (see Gellhorn 
& Linfield, supra note 1, at 372) does not add credibility to the testimony itself. 
Where the opinion speaks of “their” testimony as “not in any event amounting 
to a scintilla,” this refers to the testimony of the two employees who said that 
the two company officials in question had said certain things regarded by the 
Board as indicating active hostility toward the union. 

5499 F, (2d) 153 (C. C. A. 9th, 1938). 
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other hand, testimony of the Company officials . . . even where 
apparently corroborated, was invariably disregarded where there 
was a conflict in the evidence. 

The order of the Board . . . rests upon the background .. . 
If that background as developed by the Board is wrong, then it 
follows that its determination that the discharges . . . were the 
result of union activities . . . is likewise wrong. . . 

In this case much hearsay testimony was received without any 
requirement of actual corroboration where direct testimony 
would seem to have been available; leading questions by skilled 
counsel were permitted on the most vital issues whereby the 
very answer desired was put into the mouth of the witness. 

We have carefully examined the evidence in this case, not 
for the purpose of making our own findings, but to ascertain if 
the findings made by the Board are supported by the evidence. 
Because the discharged drivers admittedly were guilty of infrac- 
tions of the respondent’s rules and regulations the Board has 
sought to show that these breaches were trifles and that the real 
reason for the discharges was the union activities of the drivers. 
It thus ignores or minimizes the violations and bases its order 
on what is referred to as “background,” which we have shown is 
not correctly presented or rightly interpreted and therefore not 
to be relied upon. Not only is there no evidence which shows 
that respondent was seeking for an opportunity to discharge these 
drivers, but there is affirmative evidence to establish the con- 
trary conclusion.* 


This technique of reversing the Board on the basis of 
“background” bids fair to become prevalent.” This will 
certainly be true if the Board multiplies decisions similar 
to the Houck case,” most amusing of the “background” 
opinions. Houck, copy editor on a Baltimore paper, 
became so ifritated with a drunken confrere that he 
“spiked” without reading a sheaf of flashes containing at 
least one front page story. Purportedly for this breech, 
which had resulted in a hasty remaking of the entire front 
page and a narrow escape from being scooped, Houck 
was discharged. On the basis of “background,” the Board 
found the discharge to be in violation of section 8(3). 


55 Jd. at 158-176. 


56 Jefferson Electrical Co. v. NLRB; Waterman Steamship Corp v. NLRB, 
both supra note 24; Wilson & Co. v. NLRB, supra note 42. (“To understand 
the evidence . . . it is necessary to state a background. . Bas 


57 Hearst Consolidated Publications, 10 NLRB, No. 114 ( 1939) ; eventually 
compromised by the employer’s agreeing to a back pay order, but not to rein- 
statement. 4 Lab. Rel. Rep. 356 (C. C. A. 4th, consent decree, Apr. 28, 1939). 





814 THE GEORGE WASHINGTON LAW REVIEW 


Principal structure of the “background” was based on the 
action of Pippen, a sports editor somewhat surprisingly 
characterized by the Board as a supervisory employee. 
Pippen had an established reputation as a practical joker. 
He had heard that Houck had been seen on Sunday, 
temporarily taking care of a tavern owned by an acquaint- 
ance. Thereupon he posted on the bulletin board a notice 
“referring to Houck as the great union leader on the 
News-Post and stating that Houck was taking a union 
bartender’s job on Sundays.” The Board stressed this 
enormity and declared that “the cumulative effect of in- 
cidents separately trivial may not be disregarded.” 

In the development of its “background” technique, it 
may be that the Board has simply carried too far the lan- 
guage of the Supreme Court upon which it so often relies 
in these cases: “Motive is a persuasive interpreter of 
equivocal conduct, and the petitioners are not entitled to 
complain because their activities were viewed in the light 
of manifest interest and purpose.” ‘The general motive 
should be proved, however, before it is put to the task of 
interpreting equivocal conduct. It is scarcely fair to as- 
sume the general anti-union motive; and, in view of the 
Supreme Court’s decisions of February 27, 1939, it may 
soon become embarrassing to continue to do so. Too often 
the apparently solid background turns out to have been 
only a mirage. 

Another type of decision which may be expected to be 
consistently reversed as a result of the Court’s decisions is 
that in which tremendously cogent reasons for discharge 
exist and were assigned upon by the employer as a basis 
for its action. Very recently the Board found violations 
of section 8(3) in the discharge of an employee who had 
been drunk on duty 14 times.” The employer took him 
off the road as a truck driver to try to retain him 


58 Texas & N. O. R. Co. v. Brotherhood of Railway & Steamship Clerks, 
281 U. S. 548, 50 Sup. Ct. 427, 74 L. ed. 1034 (1930). 


59U, S. Truck Co., 11 NLRB, No. 52 (1939). 





DISCRIMINATION UNDER THE LABOR ACT 815 


as a night watchman. He continued to get drunk, but, un- 
fortunately for the employer, he was discharged the day 
after he joined the union. In a similar case the Board ap- 
parently conceded that the employee’s record established 
“habitual intoxication” but declared that that was merely 
a pretex for his discharge.” 

It may also be difficult for the Board to find court sup- 
port for cases in which it flatly refuses to believe the un- 
contradicted testimony of its own witnesses. For instance, 
two employees were discriminatorily discharged, and the 
union called a strike in protest thereof which was still in 
progress at the time of the hearing. They both positively 
testified that they would not have returned to work so 
long as the strike continued. The Board declared that 
it did not really believe this testimony and ordered back 
pay for the entire period during which they testified they 
would not have worked.” ‘This seems to be a punitive 
order such as the Court holds to be beyond the Board’s 
power.” Furthermore, it is completely inconsistent with 
the Board’s order in the Honeymoon case,” wherein a de- 
duction of back pay was allowed. Before his discrimina- 
tory discharge an employee had requested and been re- 
fused two weeks leave for a honeymoon at a future date in 
the summer. The discharge intervened. The employee 
testified that he would not have worked those two weeks 
“in any event,” since he preferred to spend that time with 
his bride. Any distinction between these cases would be 
doubtful, at least from a legal point of view. 


60 Arcade-Sunshine Cleaning Co., 12 NLRB, No. 38 (Apr. 1939). 

61Lindeman Power & Equipment Co., 11 NLRB, No. 66 (1939); Cf., 
Nekossa-Edwards Paper Co., 11 NLRB, No. 42 (1939) (stipulated testimony 
of fifty employee witnesses called by employer) ; Asheville Hosiery Mills, Inc., 
11 NLRB, No. 122 (1939). 

62 Consolidated Edison Co. v. NLRB, supra note 25; NLRB v. Fansteel 
Metallurgical Co., supra note 3. 

63 Fanny Farmer Candies, Inc., 10 NLRB, No. 19 (1938); so characterized 
because the parties seemed to be obsessed with the thought of honeymoons. 
quotation from the Board’s opinion reads: “The union demanded only honey- 
moons with pay and time-and-a-half for overtime . . .” A dispute as to what 
constitutes overtime on a honeymoon might require a reference to BALzAc, 
Droit Stortes; or Boccacio, THE DECAMERON, 
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V. PROPRIETY OF BASING FINDINGS UPON BELIEFS OF 
TRIAL EXAMINERS 


May the Board properly base its findings of fact on the 
basis of the beliefs formed by the trial examiner at the 
hearing? That the Board does so at times is evident from 
its opinions.* Furthermore, the Board seems to take the 
attitude that it stands in the same relation to its Trial Ex- 
aminers as an appellate court to the trial courts within its 
jurisdiction. This analogy does not seem entirely per- 
suasive. A trial court, by tradition and definition, has 
jurisdiction to render a judgment. Under the National 
Labor Relations Act there is no authority for any person 
or agency other than the Board itself to make findings or 
issue orders. Although it is the practice of the Board to 


64 F.g., “The Trial Examiner, who had an oppotrunity to observe the de- 
meanor of the witnesses and form an opinion of their credibility was more 
favorably impressed with the testimony of Twigg [an employee] than that of 
io [a company official].” Yale & Towne Mfg. Co., 11 NLRB, No. 116 

1939). 

“The Trial Examiner, who heard the witnesses on both sides, found that 
‘on the basis of the demeanor of the various witnesses on the stand,’ the super- 
intendents and executives of the respondent urged and persuaded the respondent’s 
employees on Oct. 11 not to join the United and not to engage in concerted 
action. We find that the respondent did, through its supervisors and executives, 
so urge and persuade its employees.” Acme Air Appliance Co., Inc., 11 NLRB 
No. 123 (1939). 

Petrich, an assistant superintendent, denied that he had called a meeting of 
employees or had spoken to them about the C. I. O., but the Trial Examiner, 
“who conducted the hearing and who was thus in a position to judge as to the 
credibility of the various witnesses,” concluded that Petrich made the state- 
ment attributed to him. Although it dismissed all other charges of unfair labor 
practices against the employer in this case, the Board found that the conduct of 
Petrich, as found by the Trial Examiner despite Petrich’s denial, constituted in- 
terference, in violation of section 8(1) of the the Act. 

“We further take into consideration the findings of the trial examiner, who 
from his observation of the demeanor of the witnesses had the opportunity to 
form a trustworthy opinion of the credibility of the witnesses.” Botany 
Worsted Mills, 4 NLRB 292, 303 (1937). 

The danger of relying to a great extent upon the trial examiner’s beliefs is 
suggested by the decision of the Eighth Circuit Court of Appeals in Montgomery 
Ward & Co. v. NLRB, 4 Lab. Rel. Rep. 272 (Apr. 3, 1939), setting aside 
an order of the Board because of “decided partisanship of the Examiner.” 

Some commentators are of opinion, however, that nothing firmer than “be- 
liefs”’ can be attained to in proceedings under the Act, and that because of 
the subject matter involved, the actual facts cannot be established. 

“We must remember that in the type of issues disputed before the NLRB, the 
process, of trial can produce only a belief concerning the facts, rather than a 
disclosure of the facts themselves. It is obvious that a reviewing court, in ex- 
amining a record made before the NLRB, has no readier access to the facts 
than did the Board; like the Board, it must be content to have a belief con- 
cerning the facts, rather than a knowledge of them.” Gellhorn and Linfield, 
Politics and Labor Relations-NLRB Procedure (1939) 39 Cor. L. Rev. 339, 376. 
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have the trial examiner issue an “intermediate report,” 
which embodies, in effect, findings of fact, conclusions of 
law, and a proposed order [“‘recommendations”’ ], all of 
this is extra-statutory. Section 10(b) and section 10(c) 
clearly indicate that the only authorized function of such 
an official or agent of the Board is to hold a hearing and 
“take testimony.” Throughout section 10(b), in prescrib- 
ing the issuance of complaints and the holding of hear- 
ings, the statutory words include “the Board,” or a 
“member thereof,” or a “designated agent or agency.” 
When speaking of findings of fact and orders, however, 
section 10 (c) is most specific; only the Board is men- 
tioned : 


The testimony taken by such member, agent, or agency or the 
Board shall be reduced to writing and filed with the Board... 
If upon all the testimony taken the Board shall be of opinion 
that any person has engaged in or is engaging in such unfair 
labor practice, then the Board shall state its findings of fact and 
shall issue and cause to be served on such person an order re- 
quiring such person to cease and desist... . 

If the Board may confer upon Trial Examiners author- 
ity to act as triers of fact, and assume the functions of an 
appellate court with respect to their findings, then Con- 
gress did not merely create one National Labor Relation 
Board: it created one such board and endowed that Board 
with authority to create one-man labor boards without 
limit. Such a purpose seems hardly credible, yet the 
Supreme Court has indicated that it considers an inter- 
mediate report by the trial examiner as a desirable pro- 
cedure,” thus approving one extra-statutory function by 
trial examiners. The Court has not, however, had occasion 
to approve of the Board’s basing its findings upon the 
beliefs formed by the trial examiner, and the statute seems 
to limit the Board to making its findings “upon all the 
testimony taken,”” instead of on beliefs alone. 

65 NLRB Rules and Regulations, art. 2, § 32. 

686 NLRB v. Consolidated Edison Co., supra note 25. 
87 Sec. 10(c). But cf. Horace G. Prettyman, 12 NLRB, No. 75 (May 3, 


1939) (“the weight to be attached to the findings of the Trial Examiner” con- 
vinces the Board where the testimony is conflicting). 
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In conclusion, it appears that in the great majority of 
its cases the Board handles the evidence in a manner which 
is above reproach. That the Board’s most explosive and 
captious critics are not justified is shown by the many 
decisions of the Board which are highly favorable to em- 
ployers even under suspicious circumstances.” These 
need no discussion, of course, but the picture is hardly fair 
without them. But, as pointed out above, it may not be 
denied that the Board has shown certain idiosyncrasies. 
Little can be achieved toward assisting the Board through 
non-factual studies by persons bearing an unsuspected 
emotional bias for or against it or the Act. Only by an ob- 
jective study, disclosing both perfections and imperfec- 
tions, can the Board be aided in soon again attaining a 
splendid record in the courts. Such a record did obtain a 
few months ago when a columnist, with that engaging 
humor found in obvious fact, observed: “The Board has 
a percentage of .500: it always loses in the newspapers 
and wins in the Supreme Court.” “ 


68 U. S. Smelting, Refining and Mining Co., 11 NLRB, No. 91 (1938) (em- 
ployer exonerated despite large disproportion of union members discharged) ; 
McNeely & Price Co., 6 NLRB 800 (1938); Union Drawn Steel Company, 
10 NLRB, No. 76 (1939) ; General Chemical Co., 8 NLRB 269 (1938); Lengil- 
Fencil Co., 8 NLRB, No. 122 (1938); Ware Shoals Co., 8 NLRB 88 (1938) ; 
Swift & Co., 11 NLRB, No. 62 (1939); Inland Lime & Stone Co., 8 NLRB 
944 (1938); Revolution Cotton Mills, 9 NLRB, No. 42 (1938); Lone Star 
Bag & Baggage Co., 8 NLRB 244 (1938); Shuron Optical Co., Inc., 11 NLRB, 
No. 65 (1939) ; Timken-Detroit Axle Co., 11 NLRB, No. 18 (1939); Trenton 
Mills, Inc., 12 NLRB, No. 35 (Apr. 14, 1939) (Clash of personalities between 
company president having a “formal and unbending dignity” and union leader 
having a “strong flare for picturesque and derisive epithets” is found to have 
been basis for personal animosity so bitter that it completely obscured any other 
reasons for refusal to reinstate union leader). 


69 New YorKER, June 11, 1938, p. 26. 
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ASHLEY SELLERS 
Head Attorney, Office of the Solicitor, Department of Agriculture** 


PREFACE 


The following discussion is directed to a consideration 
of the extent to which the administrative activities of the 
Department would be affected by the provisions of the 
bill, should it be enacted in its present form. Emphasis 
will be given to a factual rather than to a legal appraisal 
of the proposed legislation, although the line between 
fact and law, never very distinct, will not be sharply 
drawn here. Moreover, the comments made herein will 
not consciously embrace a critique of the philosophy— 
either social, legal, or economic—variously declared to 
motivate this particular proposal for improving and 
standardizing the Federal administrative process. The 
following discussion, then, is an attempt to predict what 
would be the practical consequences of enactment of the 
bill upon the work of the Department of Agriculture. 


* Senate Bill No. 915 and House of Representatives Bill No. 4236, 76th Con- 
gress, Ist Session, are identical and will be hereinafter referred to as “the bill.” 
Introduced by Mr. Logan in the Senate and by Mr. Celler in the House of 
Representatives on January 17, 1939, and February 16, 1939, respectively, the 
bill has been referred to the Committee on the Judiciary in each House. The 
bill, in the exact form as introduced, was submitted by the American Bar 
Association, having been formally approved, after consideration “section by 
section by section, and at times ‘line by line,’” by the House of Delegates of 
the Association at its meeting held in Chicago, January 9-10, 1939. Virtually 
in its entirety, it was prepared by the Association’s Special Committee on 
Administrative Law. For a full account of the proceedings leading up to the 
approval of the bill by the Association, see 25 A. B. A. Jour. Feb., 1939. 
References throughout the course of this discussion to the “authors,” “framers,” 
“draftsmen,” or “sponsors” of the bill should be taken to mean the “American 
Bar Association.” 


** The materials contained herein comprise largely a compilation of illustra- 
tions and comments submitted at the request of the Solicitor of the Department 
of Agriculture by various attorneys in the Office of the Solicitor. The substance 
of this article was presented as testimony before the sub-committee of the 
House Judiciary Committee holding hearings on the bill. 
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The bill, whatever its purpose,’ proposes two largely 
separate and distinct statutory schemes joined together 
under a common caption, the one scheme dealing with 
tule-making or quasi-legislative powers, and the other 
with what, for lack of a more descriptive term, may be 
described as determinative or quasi-judicial’ functions of 
administrative agencies. Sections | and 2 relate to the 
first, while sections 3, 4, and 5 embrace the second, of 
these two schemes.° 

This paper will be divided into three parts. Part One 
will deal with the first of the two schemes above men- 
tioned and will, in turn, be divided so as to give more or 
less separate treatment to the following three features 
of the bill: (1) the provision for compulsory implementa- 
tion of statutes; (2) the delegation of authority to the 
Supreme Court to prescribe uniform rules of practice 
and procedure to govern Departmental hearings; and 
(3) the provision vesting jurisdiction in the Court of 
Appeals for the District of Columbia to determine the 
validity of Departmental rules. Part Two will deal with 
Scheme Number Two. Without formal subdivisions, it 
will discuss the requirement that the Secretary of Agri- 


1 The bill itself specifies only one objective, to wit: “To provide for the 
more expeditious settlement of disputes with the United States.” According 
to the report of the American Bar Association’s Special Committee on Ad- 
ministrative Law, however, the bill has “three basic purposes—(1) the im- 
provement of methods of formulating rules, the exercise of quasi-legislative 
functions (including provisions for judicial review of rules so formulated), 
(2) the establishment of a system of administrative review (through adminis- 
trative boards) within single-headed governmental agencies, and (3) provisions 
for judicial review of the decisions or orders of such administrative boards.” 

At the outset, therefore, the framers of the bill assume that in order to 
achieve a “more expeditious settlement of disputes,” it is necessary to establish 
uniformity in both administrative procedure and in the machinery for judicial] 
control or review of administrative action. Such an assumption can be accepted 
only upon the important condition that the standard or uniform procedure 
which is to be devised will in fact be geared or designed to insure expeditious 
action. Otherwise, there is no relationship between the objective stated in the 
bill and the purposes expressed by the Administrative Law Committee. 

? As will be seen, the bill (§3) attempts to foist a quasi-judicial procedure 
upon a vast area of administrative functions which may be denoted as quasi- 
judicial in no real sense. While it should be observed that the authors of the 
bill do not expressly employ the term “quasi-judicial” in connection with the 
bill, the expression may perhaps be implied from the use by the Special Com- 
mittee of the correlative term “quasi-legislative.” See note 1, supra. 

3 The remaining section 6, entitled “Exceptions and Reservations,” relates 
for the most part to the bill as a whole. 
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culture shall establish intra-Departmental boards and 
that any person aggrieved by a decision, act, or failure 
to act by any officer or employee of the Department is 
entitled to a hearing before one of such boards and, sub- 
sequently, to judicial review by the several circuit courts 
of appeals or, in certain cases, by the Court of Claims. 
The material to be contained in Part Three (which is 
included herein as Appendix I) will differ from that in 
Parts One and Two largely in degree only, as it will be 
concerned with the effect of the bill upon several par- 
ticular programs of the Department rather than upon the 
work of the Department generally, as will ordinarily be 
true of the discussion in Parts One and Two.* 


PART ONE 


The Provision for Compulsory Implementation of 
Statutes 


Section 1(a) and section 1(b) together require the 
Secretary of Agriculture to give notice and hearing be- 
fore issuing any new rule and before amending any exist- 
ing rule and when reconsidering, at the request of any 
“affected person,” the continuance of an existing rule, if 
these rules implement a statute “affecting the rights of 
persons or property.” Such rules and amendments shall 
not be effective until 10 days after publication in the 
Federal Register, unless the President approves a state- 
ment in a rule that a public emergency exists. Rules 
under all statutes hereafter enacted shall be issued, but 
only after notice and hearing, within 90 days after the 
effective dates of such statutes, although further rules or 
amendments or rescissions of rules may be issued from 
time to time thereafter. 

Ambiguities in the statute: The bill throughout is 
drafted in broad and sweeping terms. Partly because of 

4A further difference between Appendix I and the other two parts is that 


this part will not deal with the meaning of the language of the bill, as that 
will have been previously canvassed in Parts One and Two. 
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the use of such general terms and partly because they have 
not been properly inter-related, the proposed law con- 
tains a number of serious ambiguities, which must first 
be resolved before effective comment may be made con- 
cerning the substantive provisions of the bill and their 
probable effect upon the work of the Department. In 
connection with sections 1(a) and 1(b), the following 
ambiguity’ appears: 

Section 1(a) requires that the administrative rules 
implementing any statute “affecting the rights of persons 
or property” be issued only after publication of notice 
and a public hearing. The meaning of the phrase “a 
statute affecting the rights of persons or property” is not 
at all clear.” It may embrace—certainly the draftsmen 
of the bill could not reasonably have intended otherwise 
—only the statutes commonly grouped under the desig- 
nation of regulatory legislation, 7. e., statutes affecting in- 
dividuals in their ordinary business affairs. However, 
the phrase may quite possibly receive a much broader 
interpretation. For example, many of the rules and regu- 
lations of the type issued by the Farm Security Admin- 
istration with respect to the terms and conditions upon 
which loans are made and property leased and sold might, 
in the absence of more restrictive language, well be con- 
strued to come within the category of rules “affecting the 
rights of persons or property.” It is possible that rules 


5A further obscurity in the language of the bill may be noted: the last 
sentence in section 1(a) requires that rules under all statutes hereafter enacted 
shall be issued only after notice and hearing. Section 1(b) provides that a 
person affected by any [the statute uses the word “an”; it is assumed that the 
word “any” is a permissible synonym] administrative rule now in force may 
request a public hearing concerning the continuance of that rule. Although 
these references are to rules under all statutes hereafter enacted and to any 
administrative rule now in force, it is improbable that they will be read 
literally; rather that they should be construed to mean rules under statutes 
affecting the rights of persons or property. 

6 One may only speculate as to the source from which the framers of the 
bill derived the phrase “the rights of persons or property.” Perhaps its most 
frequent paraphrase in the current terminology of administrative law is that 
which forms the title of the well-known treatise by the late Prof. Ernst 
FREUND, ADMINISTRATIVE Powers Over PERSONS AND Property (1928). See, 
particularly, the Preface for the author’s self-admitted difficulty in defining 
his own phrase. 
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governing procedure leading up to the making of loans’ 
or the leasing or purchase of property might not be held 
to affect the “rights” of either persons or property, on 
the theory that the opportunity to obtain a loan is not a 
“right.” On the other hand, rules and regulations govern- 
ing the myriad relationships between the government and 
individual borrowers, tenants, or purchasers, when they 
have in fact received loans or leased or purchased prop- 
erty, would presumably be regarded as vitally affecting 
both the rights of “persons” and “property.” 

To illustrate further, in searching about for a statute 
which would not affect the rights of persons or property, 
one might well think of statutes governing the adminis- 
tration of property owned by the Federal government. 
Land included within the National Forests, Wild Life 
Refuges, and Submarginal Land Projects are not ordi- 
narily considered related to the rights of individuals. 
Nevertheless, the Secretary is authorized to prescribe 
rules and regulations governing the use and occupancy of 
these lands, and their violation is made a criminal offense. 
Furthermore, permits to use or occupy these areas for 
grazing or other purposes, might have sufficient economic 
value to bring the statute governing them within the scope 
of the bill. In this sense the rights of individuals are 
affected. 

Even if it be conceded that the bill contemplates that 
the Secretary must issue rules and regulations interpret- 
ing or implementing only those statutes which are ordi- 
narily classified as regulatory in character, nevertheless 
it must not be supposed that the proposed statute would 

7It is noted that §6(b) of the bill provides that the proposed Act shall not 
be applicable to “any case where the aggrieved party was denied a loan,” 
thus raising the question whether the compulsory implementation feature of the 
bill was intended to apply to rules or regulations governing the making of 
loans. However, it is doubtful that the language above quoted could be given 
that effect, since §1 requires notice and hearing as a condition precedent to 
the validity of any rule, without regard to requests therefor by “aggrieved” 
persons. Indeed, the exceptance of cases where “the aggrieved party was denied 
a loan” would seem to be applicable merely to the procedure in §3(b), which 


allows administrative hearings for persons “aggrieved by any decision, act, or 
failure to act.” 
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not affect a substantial number of Departmental rules 
and regulations. Some idea of the tremendous range of 
the proposed requirement may be obtained from even a 
casual examination of the numerous regulatory laws ad- 
ministered by the Department. A list of these statutes, 
forty-nine in number, with a brief description of their 
nature and objectives, is appended hereto. It can be seen 
that practically every type of regulatory function per- 
formed by administrative agencies in general is encom- 
passed within the provisions of these statutes. For that 
reason, the bill strikes with particular impact at the work 
of this Department, and it may be said advisedly that if 
the compulsory implementation feature of the bill im- 
pinges upon the work of any Federal administrative 
agency, to that extent it becomes a matter of serious con- 
cern to the Secretary of Agriculture. 

The present language of the bill, however, necessitates 
the assumption that its compulsory implementation fea- 
ture is applicable to the rule-making powers of the De- 
partment generally, and is not delimited to filling in the 
details of regulatory statutes only. In view of that cir- 
cumstance, any present evaluation of the probable effect 
of the bill must relate indiscriminately to both the regu- 
latory and non-regulatory programs of the Department. 

Notice and hearing: The proposed statute, then, would 
require the Secretary to give notice and public hearings 
before he may issue rules under any of the numerous 
statutes governing the Department. It is patently absurd 
to assume that additional rules need not continue to be 
issued from time to time simply on the ground that many 
of the statutes have been in effect for a period of time 
and would not, for that reason, require further imple- 
mentation. Few statutes, and certainly not those dealing 
with agriculture, are capable of implementation once and 
for all time, and the Department is constantly engaged 
in promulgating new rules. Even though it be assumed, 
however, that the vast rule-making power of the Depart- 
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ment has been exercised to the point that a rule on every 
possible subject has been made, the requirement in the 
bill of notice and hearing inexorably persists in connec- 
tion with the issuance of any amendments or supplements 
to a rule or of any modification thereof, whether such 
amendments, supplements, or modifications be made at 
the instance of the Secretary or, as is provided in sec- 
tion 1(b), upon the petition of any person affected by 
the rule. 

The requirement of notice and hearing as an essential 
incident of administrative rule-making procedure is not 
unknown to the Department. Perhaps the most familiar 
instance is under section 701(e) of the recently enacted 
Federal Food, Drug, and Cosmetic Act. The adoption 
of the hearing procedure in that statute has been cited by 
the authors of the bill® as furnishing a precedent for the 
compulsory implementation provision of the proposed 
law. It should be noted, however, that the requirement 
of notice and hearing in that Act pertains to regulations 
implementing only a portion of the statute, and by no 
means relates to all rules and regulations which the Food 
and Drug Administration may issue thereunder. It 
should be noted further, that hearings are required by 
section 701(e) of that statute to be held on proposed 
regulations only upon an application of “any interested 
industry or substantial portion thereof,” which is a far 
different thing than to require, as does the proposed stat- 
ute, that hearings must precede the issuance of any rule 
or amendment thereof and must precede the reconsidera- 
tion of an existing rule, upon the application of a “per- 
son” affected by such rule. 

This relentless requirement of notice and hearing be- 
comes nothing short of fantastic when it is attempted to 
be applied, say, to the issuance of administrative regula- 
tions under the Agricultural Adjustment Act of 1938 or 


8 See REPORT OF THE AMERICAN Bar ASSOCIATION’S SPECIAL COMMITTEE ON 
ADMINISTRATIVE Law, January, 1939, p. 24. 


3 
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under sections 7 to 17, inclusive, of the Soil Conservation 
and Domestic Allotment Act. Regulations issued pur- 
suant to these Acts are, in the true sense, legislative in 
nature, 1. e., they are very general in their application, 
applying broadly to millions of farmers. Under these 
circumstances, it is apparent that one public hearing at 
Washington would be entirely ineffectual as a means of 
securing the sentiment of farmers generally, with respect 
to administrative regulations. Likewise, it seems clear 
that the necessity of having hearings in all parts of the 
country, so that the farmers affected would actually have 
an opportunity to be heard, would be administratively 
burdensome to the highest degree. Moreover, as a prac- 
tical matter, it is not believed that even extensive hearings 
throughout the country would be of any real help to the 
Secretary in promulgating regulations. The regulations 
under these Acts are required to be made and, of neces- 
sity, must be made in the light of pertinent statistics of 
the United States government. New regulations must 
be made each year, because the factual data upon which 
the regulations are based change each year.” 

The national forests are administered under a statute 
(Act of June 4, 1897, 30 Stat. 35) authorizing the Sec- 
retary of Agriculture to issue rules and regulations “to 
regulate their occupancy and use.” As observed above, 
such rules and regulations affect persons or property, and 
hence would be subject to the bill. Consequently, no 
change could be made in any of their provisions except 
after publication of notice and the holding of a public 


®In dealing with agricultural problems it should be remembered that there 
are approximately six million farms in the United States, varying from small, 
intensive vegetable farms of ten acres or less to large livestock or grain farms 
containing thousands of acres. Annual rainfall varies from less than 5 inches 
to more than 100 inches and other climatic conditions vary widely from area 
to area and from year to year. Care must be taken that the regulations ade- 
quately protect the interest of each of the tenure groups, landlords, tenants, 
and share croppers. With such a large number of independent operating units 
and such a wide diversity of conditions it would be necessary to hold public 
hearings in every county and possibly in most communities if hearings are to 
furnish any aid at all in the formulation of regulations and if all interested 
parties are to have a reasonable opportunity to be heard. 
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hearing. This would mean intolerable delays and inordi- 
nate expense in the administration of the national forests. 

The same observations and considerations apply to the 
administration of wild life refuges by the Biological Sur- 
vey and to the administration by that Bureau of the 
Migratory Bird Treaty Act, the Migratory Bird Conser- 
vation Act, the Upper Mississippi Wild Life and Fish 
Refuge Act, the Bear River Migratory Bird Act, the 
Cheyenne Bottoms Migratory Bird Refuge Act, the Lacey 
Act, and other statutes administered by that Bureau. 

The United States Warehouse Act and the Farm Prod- 
ucts Inspection Act each must be supplemented by rules 
and regulations. Neither act is compulsory; the statu- 
tory benefits and service being available only to those who 
want them. Publication of notice and the holding of 
public hearings seem particularly unnecessary since per- 
sons may ignore or take advantage of the benefits or 
service as they see fit. Needless delays and useless ex- 
pense would be entailed by compliance with the bill. 

The Packers and Stockyards Act, 1921, the Perishable 
Agricultural Commodities Act, 1930, the Commodity Ex- 
change Act, the United States Cotton Futures Act, the 
United States Grain Standards Act, the Export Apple 
and Pear Act, the Importation of Adulterated Seeds Act, 
and the Tobacco Inspection Act, all would be subject to 
the provisions of section 1, since they authorize the 
promulgation of rules and regulations which affect per- 
sons or property. 

The illustrations given above exemplify, for the most 
part, the wide variety of statutes conferring rule-making 
powers upon the Secretary. However, an adequate under- 
standing of the possible applicability of the compulsory 
implementation feature of the bill, and, indeed, of some 
of its other features as well, requires more than an enu- 
meration of the laws governing the Department. A satis- 
factory demonstration of the breadth of the bill would 
necessitate far more minute scrutiny and analysis of the 
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Departmental programs under these statutes than have 
yet been possible. Some such survey has been made with 
reference to several of the statutes, however, and the re- 
sults are set forth in Part Three of this discussion, where 
they appear for the reason that they relate not merely to 
the compulsory implementation feature of the bill but to 
some of its other features as well. 

In saddling upon the rule-making function of the Sec- 
retary the constant requirement of notice and hearing, the 
bill does not, it is true, specify the formality which is 
intended to characterize such a hearing.” Nevertheless, 
there must be “notice and public hearings” of some sott. 
The occasion would have to be at least equivalent in form 
to the public hearing which commonly takes place before 
a legislative committee when considering a proposed stat- 
ute. The hearings must be “public,” thus changing the 
emphasis from that of the indispensably investigative 
function to be exercised by the Administrator to that of 
the privilege of certain persons to be heard. 

The ninety-day period: With reference to statutes 
hereafter enacted, the bill most amazingly provides that, 
not only must implementation be preceded by notice and 
hearing, but the implementation must be made within 
ninety days after the effective date of such statutes.” Pos- 
sibly the best answer to this proposal would be to attempt 
no answer at all, for the proposal would seem to be in- 
consistent on its face. The hearing alone might well 
Association concerning this bill, supra note 8, p. 24, the Special Committee 
remarks: “We do not think it necessary or desirable to state in §1 with such 
detail the procedure of issuing public notice and conducting public hearings 
or to require findings of fact preliminary to the issuance of the rules. Such 
details are best left to the discretion of the agency concerned as the practice 


may have to be changed from time to time to meet changing conditions or the 
various conditions obtaining in the several agencies.” 


11Jt is noted that the bill adds what was evidently intended to amount to 
a saving clause by tacking on the proviso, “subject to the adoption thereafter 
of further rules or amendments of rules, or rescission of rules from time to 
time as provided in this Act.” It is submitted, however, that this language 
would not affect the ninety-day requirement except that possibly the proposed 
statute would be satisfied if, within ninety days, the Department would issue 
more or less of a skeleton rule, leaving to the future an elaboration thereof in 
the form of “further rules or amendments of rules,” to suit changed conditions. 
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consume more than the ninety-day period, to forego con- 
sideration of the time required for the issuance of the 
requisite notice before the commencement of the hearing 
and the vastly important and tedious functions to be per- 
formed afterwards. 

Regulations do not spring fully clothed and equipped 
from the administrative brain, but are matters of confer- 
ence, compromise, and experiment. The difficulties in the 
formulation of policy program to suit constantly chang- 
ing factual situations, indeed, the meaning inherent in 
the phrase, “filling in the details,” do not merely justify, 
but compel, the delegation of vast areas of activity for- 
merly performable by Congress. Categorically to com- 
mand the elimination of such difficulties and the issuance 
of intelligible and sound administrative legislation within 
any designated number of days is either to exhibit an 
inability to appreciate or else to evidence a refusal to 
recognize the realities of modern government. 

Here again, exhaustive illustration is impossible. To 
select one or two samples at random: there is now be- 
fore Congress a bill known as H. R. 3390, to revise the 
present Plant Quarantine Act. If the bill is enacted and 
H. R. 3390 is also enacted, sections 6, 7, 8, and 15 of the 
proposed new Plant Quarantine Act, which sections cor- 
respond to sections 5, 7, 8, and 15 of the present Act, will 
be rendered ineffective, because it will be quite impos- 
sible in the great majority of cases to issue the regula- 
tions authorized under these sections within ninety days 
after the enactment of the statute. These sections all author- 
ize the Secretary, upon his having found a certain state of 
facts to exist, to take certain action, such as a quarantine 
of a State or a portion thereof or what amounts to a 
quarantine of certain foreign countries. This quarantine 
action is taken only after a hearing but the statute author- 
izes the Secretary, when such quarantine action has been 
taken, to issue regulations which will govern movement 
of plants and plant products into or out of the quaran- 
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tined areas or countries. In many cases, no quarantine 
action may be taken for years after the enactment of the 
statute authorizing such action because there may be no 
facts known to the Secretary on which he can base a call 
for a hearing to establish such a quarantine, and, of 
course, the regulations which he is authorized to make 
supplemental to such quarantine action cannot be issued 
until even a later date. An instance of the absurdity of 
the ninety-day requirement is illustrated by the fact that, 
although the present Plant Quarantine Act was enacted 
twenty-seven years ago, a new quarantine, 1. e., the White 
Fringed Beetle Quarantine, was issued only about a 
month ago because there was no basis for such a quaran- 
tine until the very recent appearance and dangerous 
spread of this insect became known. 


Another example is afforded by the experience of the 
Department under the new Federal Food, Drug, and 
Cosmetic Act, which, as previously observed, required the 
Secretary, before promulgating regulations prescribing 
standards of identity, quality, or fill of container for any 
of the products governed by the statute, to hold public 
hearings upon proposals for such standards, and to give 
appropriate notice thereof. This Act was approved on 
June 25, 1938, but none of the new standards mentioned 
may become operative until twelve months thereafter, 
i. e., until June 25, 1939. Up to March 1, 1939, despite 
the determined efforts of the Food and Drug Adminis- 
tration, only a bare fraction of the hearings contemplated 
by the statute had been held, and not a single regulation 
containing standards under the new Act had been finally 
promulgated. Issuance of all the rules or regulations re- 
quired to be issued under this Act will be a matter not 
of months but years. The proposed statute, had it been 
in effect prior to the date of the enactment of the Federal 
Food, Drug, and Cosmetic Act, would have compelled the 
issuance of all of such rules within a ninety-day period, 
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and rules promulgated after such period would possibly 
have been invalid” for not having been timely issued. 

Conclusions: The compulsory implementation provi- 
sions of the bill seriously endanger the effective adminis- 
tration of the statutes assigned to the Department of 
Agriculture for execution. The provisions, in so far as 
they require public hearings as an essential incident to 
the effectuation of the rule-making power of the Secre- 
tary, should not become law. In so far as they require 
the Secretary to issue all rules under statutes hereafter 
enacted within ninety days after the dates such statutes 
become operative, they are absurd, and, if accepted for 
enactment at all, should be amended so as to require im- 
plementation of such statutes “as soon as practicable after 
the effective date thereof.” 


The Delegation of Authority to the Supreme Court to 
Prescribe Uniform Rules of Practice and Procedure 
to Govern Certain Departmental Hearings 


Section 1(d) of the bill was not included in the bill 
until the recent meeting of the House of Delegates and 
Board of Governors of the Association, at which time 
this section was added by an amendment which also 
changed the language of section 1(a), by the insertion 
of the phrase “except those relating to hearing proce- 
dure” to follow the words, “or supplements thereto,” in 
line 5 of page 1 of the bill. The effect of these changes is 
to eliminate any interpretation of section 1(a) as includ- 
ing regulations to govern Departmental hearings, and to 
vest in the Supreme Court the authority (in so far as 
Congress may do so) to prescribe uniform rules of prac- 
tice and procedure to govern the hearing of “all claims 
and controversies” between the Department of Agricul- 
ture and any person, of which the Department has juris- 
diction to hear and determine.” 


12 See, for a possible interpretation to this effect, the discussion at p. 837, infra. 
13 See 1939, 25 A. B. A. Jour. 98. 
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For the purpose of the present discussion, no issue will 
be raised as to the legality of the provision delegating 
such authority to the Supreme Court, however novel and 
questionable the proposal may be. It is necessary, how- 
ever, to observe that the language of section 1(d), while 
not ambiguous on its face, possibly does not delegate to 
the Court as great a rule-making power as was intended 
to be delegated. 

In the first place, the authority to prescribe uniform 
rules of practice and procedure for the hearing of all 
“claims and controversies between the United States or 
its governmental agencies and any person” could hardly 
be construed to embrace Departmental hearings in which 
the Secretary or the Department obviously does not play 
the rdle of an adversary, such as in reparations proceed- 
ings under the Packers and Stockyards Act or the Perish- 
able Agricultural Commodities Act. On the other hand, 
it is probable that the sponsors of the bill actually in- 
tended to have the Supreme Court prescribe rules of 
procedure to govern such hearings also, for the reason 
that, in such proceedings, the judicial element is most 
apparent. If, therefore, it be either legally or practicably 
possible for the Supreme Court to devise uniform rules 
to govern administrative practice and procedure in any 
substantial degree, the proceedings just described would 
seem to be the most susceptible of standardization and 
unification. Nevertheless, it is highly doubtful that the 
language of section 1(d) may be construed to embrace 
such proceedings, and it is probable that the Supreme 
Court, by virtue of such provision, is authorized to pre- 
scribe rules to govern only the proceedings in which the 
Secretary may be held to have an adverse interest. 

Secondly, it is possible that, in the eleventh hour in- 
corporation of section 1(d) into the bill, the stipulations 
of section 3 relative to the procedure which is required 
to attend the hearings under the latter section were over- 
looked. That is to say, the bill, by its specification of a 














ADMINISTRATIVE LAW: S. 915: DEPT. OF AGRICULTURE 833 


relatively formal procedure which the Department must 
provide for hearings before its intra-Departmental 
boards, takes an initial, long step in the direction of uni- 
formity and standardization of procedure, so that, to that 
extent, the Court’s province under section 1(d) would be 
substantially restricted. 

The delegation to the Supreme Court to prescribe uni- 
form rules of procedure to govern Departmental hear- 
ings, even though limited as stated above, imposes upon 
that tribunal a task to which, to say the least, it is tradi- 
tionally unaccustomed. The thought behind such a pro- 
posal seems to be that because administrative hearings 
are in some measure akin to judicial proceedings, and 
because the formulation of rules of practice and proce- 
dure surrounding judicial proceedings has been largely if 
not solely the function of the judiciary, the courts, and 
especially the Supreme Court, are the most appropriate 
agencies for devising rules of procedure to govern ad- 
ministrative hearings. The fallacy in this syllogistic 
reasoning is that too much emphasis is placed upon the 
initial proposition that administrative hearings are some- 
what related to judicial proceedings. There are, for 
example, at least twenty-two statutes governing the De- 
partment of Agriculture in the administration of which 
the Secretary is either required or authorized to hold 
hearings. A list of these statutes, with the sections relat- 
ing to hearings indicated, is appended hereto. All of 
these statutes may roughly be classified as regulatory in 
character, and most, if not all, may be said to involve 
“claims and controversies between the United States or 
its governmental agencies and any person.” Neverthe- 
less, it would be highly inaccurate to characterize all of 
the administrative proceedings arising under these stat- 
utes as judicial in nature or, for that matter, as appro- 
priately capable of being governed by the formal 
procedure of the court-room. 
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This is by no means to assert that much cannot be done 
toward regularizing and simplifying the procedure in 
the Department of Agriculture. It is a project, however, 
that cannot be effectively approached with the single pur- 
pose of standardization in view. To illustrate more 
closely, the Agriculture Marketing Agreement Act of 
1937, as amended, makes specific provision for adminis- 
trative hearings in eight distinct instances, as follows: 


1. The hearing upon a proposed marketing agreement." 

2. The hearing upon a proposed marketing order.*® 

3. The hearing upon a proposed amendment to an order.’® 

4. The hearing to determine the claim of an individual handler 
subject to an order that the order is invalid as to him or should 
be modified or that he should be exempted therefrom.*’ 

5. The hearing to afford a basis for making adjustments in 
minimum prices above parity price to be paid under marketing 
agreements or orders regulating the handling of milk or its 
products.”* 

6. The hearing to determine whether an alleged violation of 
an order should be prosecuted.’® 

7. The hearing or “meeting” to effectuate arbitration or medi- 
ation of disputes relative to the sale by codperative associations 
of producers of milk or its products.”° 

8. The hearing to formulate Federal orders complementary 
to state orders.”* 


The Department, in an effort toward uniformity, has 
devised, not eight different sets of procedure for these 
hearings, but four such types of procedure. While it is 
probable that this number of procedures might profitably 
be reduced still further, .e., to three sets of procedure, 
it is difficult to discern how unification of the adminis- 
trative procedure under this Act beyond the point last 
mentioned could be accomplished without inhibiting the 
effectuation of the declared policy of the statute. There 
are clearly three distinctive and mutually independent 
administrative procedures requisite to the discharge of 


14 Sec. 1(d). 

15 Sec. 1(e) (3), (4) 
16 Sec. 1(e) (17). 
17 Sec. 1(e) (15). 
18 Sec. 2(f). 

19 Sec. 1(c) (7). 

20 Sec. 3. 

21 Sec. 1(h) (i). 
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the Secretary’s functions under the Act, and, although the 
statute requires notice and hearing in each of these in- 
stances, the proceedings are not thereby to be classified 
as judicial in character or amenable to the formalities of 
procedure which typifies judicial proceedings. Perhaps 
the best, short demonstration of all this is to glance at the 
comment which the Supreme Court itself recently made 
with reference to the contention that the proceeding (sim- 
ilar to one of those frequently conducted under the Act 
under immediate discussion) there involved required a 
formal judicial procedure. The Court observed :” 


But the statute did not require special findings; doubtless 
because the regulation authorized was general legislation; not 
an administrative order in the nature of a judgment directed 
against an individual concern. 


Conclusions: The provision delegating authority to 
the Supreme Court to prescribe uniform rules of prac- 
tice and procedure to govern Departmental hearings is 
ambiguous as to its intended scope, and probably can be 
reasonably construed to apply only to hearings in which 
the Secretary or the Department plays the rdle of an ad- 
versary party. Even with this limitation, the delegation 
to the Supreme Court to devise rules to govern the con- 
duct of Departmental hearings, in so far as it is based 
upon any close relationship between administrative hear- 
ings and judicial proceedings in general, fails to take into 
account the large number of Departmental hearings 
which neither by Congressional enactment, judicial pro- 
nouncement, nor administrative experience have been re- 
quired to employ a formal, judicial procedure. 


The Provision Vesting Jurisdiction in the United States 
Court of Appeals for the District of Columbia to 
Determine the Validity of Departmental Rules 


Section 2 of the bill authorizes the United States Court 
of Appeals for the District of Columbia to hear and de- 


22 Pacific States Box and Basket Co. v. White, 296 U. S. 176, 186, 56 Sup. 
Ct. 159, 80 L. ed. 138 (1935). 
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termine whether any rule issued by the Secretary in 
accordance with the provisions of section | is in conflict 
with the CONSTITUTION or the statute under which the rule 
was issued. The court is given power only to render a 
“declaratory judgment” holding the challenged rule 
“legal and valid” or holding it “contrary to law and in- 
valid.” If the court holds a rule to be contrary to law 
and invalid, the rule is thereafter to have no force or 
effect except to confer immunity as provided in section 1. 
It is finally provided that: 

Nothing contained in this section shall prevent the determina- 
tion of the validity or invalidity of any rule which may be in- 
volved in any suit or review of an administrative decision or 
order in any court of the United States as now or hereafter 
authorized by law. 

Difficulties and possibilities of interpretation: There 
are two major difficulties encountered in construing the 
language of Section 2. The first of these relates to the 
scope or formula of the review which the district court 
of appeals is to make of a challenged rule. The bill pro- 
vides, in this connection, that the court is to have “juris- 
diction ... to hear and determine whether any rule issued 
. .. in accordance with section 1 of this Act is in conflict 
with the CONSTITUTION ... or the statute under which is- 
sued.” It is not clear from this language whether the 
court is to have jurisdiction to determine, in addition to 
the constitutional and statutory sufficiency of the rule, the 
preliminary question whether the rule was actually “is- 
sued .. . in accordance with section 1,” or whether this 
clause is merely descriptive of the type of rule which may 
be challenged. If it be conceded, however, that the above 
language does vest jurisdiction in the court to determine 
whether a challenged rule has been issued in accordance 
with section 1, then two further ambiguities arise: (a) as 
to when a rule will be construed to have been issued in 
accordance with section 1, and (b) as to what further 
grounds there may be for declaring a rule to be invalid. 
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With respect to question (a), it will be recalled that 
section 1(a) provides not only that the issuance of all 
rules must be preceded by notice and hearing but also 
that rules under all statutes hereafter enacted must be 
issued within ninety days following the effective date of 
such statutes. It may be that, under the review formula 
stated in section 2, the court would be warranted in de- 
claring invalid a rule which was not issued in accordance 
with either of these section 1(a) provisions. In that event, 
the ninety-day requirement becomes even more dangerous 
than it has been made to appear, and the illustrations set 
forth above® should be reéxamined with that possibility 
in mind. 

Aside from the above, there is the question (b) as to 
what further grounds there may be for declaring a rule 
to be invalid. Section 2 gives the court jurisdiction to 
determine not only (1) whether a rule has been issued 
in accordance with section 1, but also (2) whether the 
rule violates the CONSTITUTION, and (3) whether the rule 
violates the statute under which issued. Had the bill 
said no more, it would be obvious that a challenged bill 
is to be measured by the three standards just mentioned, 
for it would seem to follow, that the scope of the review 
may extend no further than the expressed limits of the 
court’s jurisdiction. Nevertheless, the bill, in the very 
next sentence, deals with the scope of the review as if it 
were entirely unrelated to the limits of the court’s juris- 
diction by providing that “no rule shall be held invalid 
except” (1) for violation of the CONSTITUTION or (2) for 
conflict with a statute or (3) for lack of authority con- 
ferred upon the agency issuing it by the statute or statutes 
pursuant to which it was issued or (4) for failure to 
comply with section 1. It will be noted that the second 
ground just enumerated does not appear in the statement 
of the court’s jurisdiction previously set forth. As a con- 





23 Pages 15-18, supra. 
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sequence, the scope of the review provided by the bill is 
broader than the expressed limits of the court’s juris- 
diction. 

The second major difficulty with the construction to be 
applied to section 2 arises out of the failure of the bill 
to designate with open specificity the persons or class of 
persons who may invoke the judicial review by the dis- 
trict court of appeals. It is noted that the bill is not 
wholly silent in this connection. A possible guide to the 
determination of the persons eligible to challenge a rule 
may be implied from the provision that the petition must 
be filed in accordance with the rules of the court, which 
may be construed by the court to mean that the petitioner 
must have an “interest” commensurate in character and 
degree with that commonly required of those seeking to 
challenge the validity of legislation generally. A further 
and somewhat less tenuous description of the nature and 
extent of the interest required to invoke the review may 
perhaps be drawn from the delimitation of the power of 
the court to the rendering of a “declaratory judgment.” 
It may be that a legitimate definition of the term “de- 
claratory judgment” will perforce include a requirement 
that the petitioner, in cases where this form of relief is 
sought against the action of administrative bodies, must 
have and show a present, substantial interest comparable 
to that required of one invoking judicial action generally. 
There is most eminent authority against such an assump- 
tion, however. Moreover, there is some reason to 
suspect that the sponsors of the bill, in grasping at the 
declaratory judgment device, have not thoroughly con- 
vinced even themselves that the district court of appeals 
would restrict itself to rendering declaratory judgments 
only, for they concede the possibility that the bill may 


% See, for example, BorcHarp, DECLARATORY JUDGMENTS, in which at 
p. 597, it is stated: “It is believed that the question of ‘legal interest’ is in 
principle independent of the form of relief prayed, and that . . . there is 
no reason to suppose that declaratory relief justifies any modification of the 
requirements of the forum in the matter of ‘legal interest’ in the action.” 
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be construed to permit the giving of advisory opinions.” 
It is significant that the bill does not provide for an ap- 
peal to the Supreme Court to review a section 2 deter- 
mination of the district court of appeals; if the action 
of the latter court is to be of the true, declaratory-judg- 
ment variety, why exclude the Supreme Court from 
participation in the process of review?” ‘Thus, even if 
there is ordinarily any relationship between a declaratory 
judgment and the type of interest to be possessed by the 
petitioner, no such relationship is necessarily to be im- 
plied by virtue of the use of the term “declaratory judg- 
ment” in the bill. 


The effect of Section 2: From the foregoing, it is ap- 
parently possible to construe section 2 as permitting any 
person, however remotely affected by a rule issued by 
the Secretary, to subject the rule to court review. That 
such a result would render utterly impossible the effectu- 


25 At p. 139 of the printed pamphlet containing the reports of the several 
committees and section of the American Bar Association, presented for action 
at the 71st Annual Meeting of the Association, July, 1938, appears the following 
from the report of the Special Committee on Administrative Law: 

“We do not, however, adhere to the recommendation in last year’s report as 
to the tribunal to make such declaratory determinations. On further consid- 
eration we recommend instead of the Court of Claims the United States Circuit 
Court of Appeals for the District of Columbia. The latter court has to deal 
with and so has experience of a greater variety of legal questions and hence 
would seem to be the more appropriate tribunal. The chief reason for sug- 
gesting the Court of Claims in the report of last year was that if the power 
were regarded as administrative rather than as wholly judicial there could 
be no objection to the Court of Claims which is, as one might say, in the 
middle ground between the executive and the judicial departments. But it is 
submitted that the making of declaratory determinations, as distinguished 
from rendering advisory opinions, is a judicial function and that even if it 
could only be pronounced quasi-judicial the United States Circuit Court of 
Appeals for the District of Columbia is not for all purposes a constitutional 
court, but as to some of its functions is on a like basis with the Court of 
Claims. It could, therefore, if no distinction were made, render advice on the 
law as well as make judicial declaratory determinations. It is the latter, 
however, that we are recommending.” (Italics supplied.) 

26To the extent that advisory opinions rather than declaratory judgments 
may be rendered under §2, participation of the Supreme Court therein 
would be, of course, a violation of Article III of the Constirution. The more 
difficult question is whether even the Circuit Court of Appeals for the District 
of Columbia may lawfully render advisory opinions on matters not related to 
the local government of the District of Columbia. The case frequently cited 
in favor of such jurisdiction, Postum Cereal Co. v. Calif. Fig Nut Co., 
272 U. S. 693 (1927), does not actually decide the point but merely assumes 
it for the purpose of discussing the jurisdiction of the Supreme Court to review 
such a determination by the District Court of Appeals. See p. 698 of the 
opinion. 
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ation of the programs of the Department, particularly 
those naturally sensitive to seasonal and climatic factors, 
requires no further elaboration. 

Let it be assumed, however, (1) that the bill prescribes 
a sufficient legal interest in the petitioner, and (2) that 
the term “declaratory judgment” means just what it says. 
What is to be the effect of the court’s action? If the rule 
be declared “contrary to law and invalid,” neither the 
rule nor, of course, any portion of the Departmental pro- 
gram dependent thereon would have any force and effect. 
The Department meantime may have had no opportunity 
to measure the utility of the rule, for the judgment of the 
district court of appeals would not necessarily involve 
an empirical appraisement of the effect of the rule. This 
is not to say that the bill compels the court to render an 
abstract determination of the validity of a rule, for the 
bill does not expressly preclude the exercise of judicial 
discretion normally vested in a court to ascertain whether 
the facts are sufficiently ripe for practicable adjudication. 
But the requirement that the petition, to challenge a rule, 
must be filed within thirty days following official publica- 
tion of the rule, together with the fact that the formula 
provided for judicial review does not include a scrutiny of 
the evidence adduced at the hearing (which, under sec- 
tion 1, must precede the formulation of all rules), and 
together with the further circumstances previously noted” 
that the authors of the bill place peculiar stress upon the 
hybrid structure of the Circuit Court of Appeals for the 
District of Columbia as being both a legislative and a 
constitutional court, tends to encourage that tribunal to 
pass upon the validity of rules in vacuo and unrelated 
either to the experience which may have motivated the 
formulation of the rule or to the practical effect of its 
application. It is not to be presumed that the court would 
indulge this opportunity to conduct itself in a manner 


27 Supra note 25. 
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unbecoming its status as at least a partially constituted 
constitutional court. The provision empowering the dis- 
trict court of appeals to declare a rule contrary to law 
and invalid is, therefore, objectionable on two grounds: 
If the power is to be exercised, Departmental rules would 
be set aside on largely theoretical grounds; if, as is more 
to be expected, the power is not to be used, the provision 
serves no real purpose and should be abandoned. 

A determination by the district court of appeals that 
a rule is legal and valid, on the other hand, has no effect 
whatsoever. The rule may subsequently be struck down 
by any Federal court now or hereafter authorized by 
law to entertain a suit on an appeal from a Departmental 
decision or order based on the rule. There is thus an 
inherent weakness in the description of the action of the 
district court of appeals as “a declaratory judgment,” 
for, whatever confusion there may be as to the character 
and degree of interest requisite to evoke declaratory ac- 
tion, there can be no dispute as to the ordinarily final 
and binding effect of such a judgment.” There is no 
finality accorded by the bill to the “declaratory judg- 
ment” determining a rule to be legal and valid. The 
court’s determination is apparently not even res adjudicata 
as against the particular petitioner who first challenges a 
rule, for, under the bill as drawn, it is apparently pos- 
sible for a petitioner, after having unsuccessfully sought 
from the district court of appeals a declaration of the 
invalidity of a rule, subsequently to take an appeal to the 
same tribunal from an order of the Secretary involving 


the same rule previously declared to be valid. That this 


28 To quote again from BorcHArp, supra note 24, pp. 23-24: “At the outset, 
it may be remarked that in form (the declaratory action) differs in no essential 
respect from any other action, except that the prayer for relief does not seek 
execution or performance from the defendant or opposing party. It seeks 
only a final determination, adjudication, ruling, or judgment from the court, 
but the conditions of the usual action, procedural and substantive, must always 
be present, namely, the competence or jurisdiction of the court over parties 
and subject-matter, . . . The existence of operative facts justifying the 
judicial declaration of the legal consequences, . . . and a sufficient legal 
here in the moving party to entitle him to invoke a legal judgment in his 

alf. 


4 
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situation might well arise in connection with proceedings 
originating in the Department of Agriculture is illus- 
trated by the fact that orders of the Secretary of Agri- 
culture are reviewable by the several circuit courts of 
appeals, including that for the District of Columbia, 
under at least the following statutes: Commodity Ex- 
change Act; Federal Food, Drug and Cosmetic Act; 
Packers and Stockyards Act, 1921; Sugar Act of 1937. 

A final comment with respect to section 2 is that the 
review procedure therein provided is altogether unneces- 
sary. Under laws now existing, if a Departmental rule 
even threatens injury in the legal sense, relief may be 
granted by the proper court, by way of injunction or, 
indeed, under the new Declaratory Judgment Act. True, 
there is a need for uniformity and simplification of the 
process of judicial review, but the review provided in 
section 2, instead of reducing the number and modes of 
review procedures, actually increases them, by superim- 
posing the section 2 review upon those now provided. 

Conclusions: Section 2 of the bill, vesting jurisdiction 
in the Circuit Court of Appeals for the District of Co- 
lumbia to determine the validity of Departmental rules 
is equivocal both as to the scope of the review provided 
and as to the persons or class of persons who are per- 
mitted to invoke the review. The effect which this pro- 
vision would have upon the work of the Department 
cannot be intelligently evaluated until and unless these 
ambiguities are clarified by appropriate amendments to 
the bill. 

As the bill is now drawn, if the court declares a rule 
invalid, the determination will have been reached either 
upon wholly abstract considerations or upon the basis of 
a factual situation not sufficiently developed to sustain 
realistic adjudication. If the court declares a rule to be 
legal and valid, on the other hand, the determination has 
no finality and may be entirely nullified by any other 
Federal court having jurisdiction over orders of the Sec- 
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retary. For that matter, the determination of the district 
court of appeals is apparently not even res adjudicata 
in that court. Since the validity of a rule may be raised 
in other proceedings, the review provided in section 2 is, 
therefore, fruitless even in the interests of uniformity and 
simplification. 


(To BE CONTINUED.) 








THE FEDERAL ALCOHOL ADMINISTRATION 


BENITO GAGUINE 
Member of the New York Bar 


The Federal Alcohol Administration is ideally suited 
for study and comparison with other governmental ad- 
ministrative agencies, particularly the Federal Trade 
Commission. It is small enough to be studied with fa- 
cility and new enough to have been influenced by the 
recent developments and trends in administrative law. 
Because of its complete coverage of a specific field of 
commerce, most of the problems facing other adminis- 
trative agencies have arisen or are now being considered 
by it.” 

The Administration, through the Act which it admin- 
isters, exercises control over virtually every phase of one 
of America’s largest industries—the manufacture, sale 
and distribution of alcoholic beverages. It combines, 
within its process and jurisdiction, functions performed 
in other fields of commerce by the Federal Trade Com- 
mission, the Food and Drug Administration of the De- 
partment of Agriculture and the Anti-Trust Division of 
the Department of Justice. 

The strict Federal control imposed upon the liquor 
traffic is a direct outgrowth of the history of liquor in 
this country and of explicit or implied assurances made 
to the “dry” element by supporters of the Twenty-first 
Amendment. The industry also must be considered as 
sui generis in view of its luxury status and its reputation 
of having a generally anti-social background. 


1 The analysis of the basic act, the procedure, and policies which the Federal 
Alcohol Administration has adopted and pursued in enforcing the statute, and 
any changes which might herein be suggested as advisable, represent the writer’s 
personal views and interpretations, and in no way should be considered as reflect- 
ing the official views of the Administration. 

This paper is one of those prepared in connection with graduate seminars 
in Administrative Law and Trade Regulation in The George Washington Uni- 
versity Law School. Similar papers have already appeared in the review. 

844 





THE FEDERAL ALCOHOL ADMINISTRATION 845 


The use and the place of alcohol in our modern social 
order is a highly controversial subject not within the 
scope of this article. It may be safely said, however, that 
unless strictly regulated, the industry may lapse into un- 
desirable practices detrimental to the public interest, 
which again would lead to prohibitory legislation. Its 
high-pressure methods in the retail market, its influence 
over local political affairs and the doubtful quality of 
certain of its products in earlier days, gained it consider- 
able disrepute and undoubtedly was responsible for the 
adoption of the Prohibition Amendment raising a legal 
bar to the liquor traffic in the United States. 

This total prohibition of the legal product created a 
great demand and market for the illicit spirits, a market 
supplied very often with dangerously adulterated bev- 
erages by highly organized criminal syndicates. That era 
is all too recent to necessitate further or extended dis- 
cussion. The evils attending that period, the difficulty of 
enforcing the prohibition statutes, to say nothing of the 
tremendous loss of revenue to local and Federal govern- 
ments, swung the pendulum and resulted in repeal of 
the Eighteenth Amendment. Dominant in the consider- 
ation leading to adoption of the Twenty-first Amendment, 
and still the paramount thought of the public, the Fed- 
eral and state governments and the legitimate phase of 
the industry, is the fact that strict regulation is necessary 
in order that the evils of prohibition and pre-prohibition 
days may not recur. 


Repeal, though long a political issue and not totally 
unexpected, occurred with greater speed than was antici- 
pated and at a period when Congress was not in session. 
There was insufficient time for the formulation of ade- 
quate permanent legislation covering the infant industry, 
and, in consequence, control was vested in an agency in- 
stalled under the wide scope of power then possessed by 
the National Recovery Administration under the Na- 
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tional Industrial Recovery Act.? The new agency was 
called the Federal Alcohol Control Administration,’ and 
under it, the industry was divided into various units com- 
posed of the different manufacturing and distributing 
processes and placed under codes.* These codes provided 
a procedure for developing regulations for the newly 
legalized industry, aided by the codperation and partial 
self-government of the industry members involved. 


Permits under the codes were issued only to applicants 
complying with certain requirements, such as previous 
clean records and disassociation from prohibition liquor 
rings. Regulations covering fair trade practices, and the 
labeling and advertising of products were promulgated. 
It should be remembered that this was a new industry in 
a state of flux and the Federal Alcohol Control Admin- 
istration was embarking on a virtually new and admit- 
tedly difficult field of legislative control in a period of 
economic depression. After an initial period of confu- 
sion and while the uncertainty was being slowly dissi- 
pated, the decision in the Schechter case* invalidating the 
National Recovery Act automatically invalidated the 
Federal Alcohol Control Administration. Immediately 
after the decision, a plan of legislation was devised, in- 
corporating so much of the former code system as was 
deemed useful and appropriate and within the constitu- 
tional power of Congress to enact. This legislation was 


248 Stat. 195 (1933), 15 U. S. C. §703 (1934). 
8 Executive Order No. 6474, December 4, 1933. 


4 Executive Order No. 6444-A, November 26, 1933, Approval of Code of 
Fair Competition for Distilled Spirits Industry; Executive Order No. 6471-A, 
December 2, 1933, Approval of Code of Fair Competition for Alcohol Beverage 
Importing Industry; Executive Order No. 6473-A, December 4, 1933, Approval 
of Code of Fair Competition for Brewing Industry; Executive Order No. 
6487-A, December 9, 1933, Approval of Code of Fair Competition for Whole- 
sale Industry; Executive Order No. 6487-B, December 9, 1933, Approval of 
Code of Fair Competition for Distilled Spirits Rectifying Industry; Executive 
Order No. 6539, December 27, 1933, Approval of Code of Fair Competition for 
Wine Industry. 


ead Corp. v. U. S., 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 
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introduced in Congress and passed as the Federal Alco- 
hol Administration Act of 1935.° 


The Administration, in its present form, is a Division 
of the Treasury Department headed by an Administrator 
appointed by the President, by and with the advice and 
consent of the Senate.’ Rules and regulations promul- 
gated by the Administrator and the compensations of 
employees must be approved by the Secretary of the 
Treasury.° 


The title of the Act states that its purpose is to “further 
protect the revenue derived from distilled spirits, wine 
and malt beverages, to regulate interstate and foreign 
commerce and enforce the postal laws with respect there- 
to, to enforce the Twenty-first Amendment, and for other 
purposes.” The Act places the industry, with the excep- 
tion of brewers, under permits, provides certain require- 
ments to be met before the permits are obtainable, 
contains provisions for fair trade practices and consumer 
protection, including provisions for the issuance of regu- 
lations relating to the labeling and advertising of 
alcoholic beverages, attempts to prevent monopolistic 


649 Stat. 977 (1935), 27 U. S. C. Supp. I §§ 201-211 (1935), as amended 49 
Stat. 1965 (1936), 27 U. S. C. Supp. II §§ 202-212 (1936). (For convenience 
The Federal Alcohol Administration Act will be cited by the section numbers of 
the Act. These correspond to the section number in the U. S. C. Supp. I (1935) 
and citation to such supplement will be omitted.) 


7 The Federal Alcohol Control Administration was an independent agency, 
arid such a type of organization for the Federal Alcohol Administration was 
recommended by various members of the industry, the Federal a Control 
Administration heads and the Secretary of the Treasury. (H. R. Ways and 
Means Committee hearing on H. R. 8539, at 13-20, 22-24, 29-. 31, 42-43: Sen. 
Finance Comm. hearing on H. R. 8870, at 1-5, 102; H. R. Rep. No. 1542, at 5. 
(Unless noted to the contrary all congressional bills, reports or hearings here- 
inbefore or hereinafter referred to, are for the 74th Congress, 1st Session.) 
The Senate Finance Committee, amending the House Bill, made the agency 
independent, (H. R. 8870, print dated August 13, 1936), but the Senate later 
receded from such amendments in conference. (H. R. Rep. 1898, at 8 & 9; 
79 Cong. Rec. 14808 (1935).) The Liquor Tax Administration Act (49 Stat. 
1965 (1936), 27 U. S. C. Supp. II §§ 202-212 (1936) amended the Federal 
Alcohol Administration Act in certain respects, principally making the Ad- 
ministration an independent agency composed of three members. These amend- 
ments are not effective until the appointment of a majority of such members 
which to date has not been made. 


8 These regulations are subject to the approval of the Secretary of the 
Treasury. 
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tendencies by requiring administrative approval of inter- 
locking directorates in the distilling and rectifying fields, 
and empowers the Administrator to adopt rules and regu- 
lations to carry out the powers and duties imposed by the 
Act, and to require such reports from the industry as he 
may consider necessary. The provisions, including penal- 
ties, of sections 9 and 10 of the Federal Trade Commis- 
sion Act® are made applicable to any person subject to 
the provisions of laws administered by the Administrator. 

Although these provisions appear to be all-inclusive, in 
actual effect they merely endeavor to regulate the indus- 
try and have almost nothing to do with revenue or postal 
regulations, except by conditioning the permits upon 
“compliance with the Twenty-first Amendment and laws 
relating to the enforcement thereof, and with all Federal 
laws relating to distilled spirits, wine and malt beverages, 
including taxes with respect thereto.” 

To secure compliance with the provisions of the statute 
or the objectives which it is manifest that Congress sought, 
several sanctions have been made available. The Admin- 
istrator has been empowered to refuse to issue basic per- 
mits,”® thus enabling him to keep out of the new industry 
the racketeering element or those other persons whom 
Congress considered potential violators of the new statute. 
After permits have been granted, violations of their con- 
ditions are penalized by suspension or revocation. A 
criminal penalty has also been provided, though the ulti- 
mate enforcement sanction is the suspension or revocation 
of basic permits. A compromise of penalty provision, 
patterned after similar provisions in the Internal Revenue 
and Customs ™ Laws, is found in section 7 of the Act, al- 
though qualified to the extent that any compromise has 
to meet the approval of the Attorney General. 


9 38 Stat. 722 (1914), 15 U. S. C. §§ 49, 50 (1934). 


10 See infra note 16 re certain applicants entitled to permits as a matter 
of right. 


11 46 Stat. 757 (1930), 48 Stat. 759 (1934), 19 U. S. C. §§ 1616, 1617 (1934). 
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PERMITS 


The principal advantage of placing the industry under 
permits is to provide an effective method of control. The 
power to suspend or revoke permits provides an effective 
means for the enforcement of the substantive features of 
the Act, and of other legislation relating to the liquor 
trafic. Another advantage of the establishment of the 
permit system is that it keeps from the new industry the 
type of entrepreneur which would be likely to break 
the newly promulgated laws and again bring the in- 
dustry into disrepute with the attendant possibility of 
renewed serious conflict with public opinion and a re- 
surgence of dry sentiment. 

Under the Federal Alcohol Control Administration, 
all members of the newly legalized industry were re- 
quired to obtain permits, with the exception of retailers 
and brewers. The brewers, however, operated under a vol- 
untary code of fair competition.” The permit provisions 
of the Federal Alcohol Administration Act exempt re- 
tailers, who are obviously a matter of state concern, state 
monopolies’ and brewers. 

A serious effort made by certain legislators, when the 
Act was introduced, to extend the permit requirements 
to the brewers was effectively checkmated™ by a partic- 
ularly strong and influential lobby. Whatever the reason 


. 12 Supra note 4. 

13 The monopoly states at their request were exempted from the permit pro- 
visions of the Act (H. R. W. & M. Comm. Hearing on H. R. 8359 at 54-58), 
although it has been held that states in dispensing alcoholic beverages are 
engaged in a business not essentially a governmental function and thus are not 
exempt from all Federal control. So. Car. v. U. S., 199 U. S. 437, 26 Sup. 
Ct. 110, 50 L. ed. 261 (1905); Ohio v. Helvering, 292 U. S. 360, 54 Sup. Ct. 
725, 78 L. ed. 1307 (1934); Helvering v. Powers, 293 U. S. 214, 55 Sup. Ct. 
171, 79 L. ed. 291 (1934). State agencies or political subdivisions are also 
exempt from the provisions of §5 (a), (b) and (c) of the Act, but not §5 (d), 
(e) and (f). See infra note 156. 

14 For arguments and debates relating to the inclusion of brewers under the 
permit provisions see: H. R. W. & M. Comm. hearings on H. R. 8539, at 
61-131; Senate Finance Comm. hearings on H. R. 8870, at 113-141; Sen. Rep. 
No. 1215, at 6; 79th Cong. Rec. at 14806, 14807; H. R. Rep. No. 1542. Also 
see Nat. Comm. on LAw OsservANCE & ENForRCEMENT (Wickersham Com- 
mittee) Report on the Enforcement of the Prohibition Laws of the U. S. (1931), 
H. R. Doc. 722, 71st Cong. 3d. Sess.; Fospick anp Scott, Towarp Liquor 
Controt (1933). 
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or however the exemption was brought about, the result 
is that the Federal government was deprived of an ex- 
pedient and effective method to secure compliance, not 
only with the provisions of the Federal Alcohol Admin- 
istration Act, but other Federal liquor laws as well, in 
respect to the branch of the alcoholic beverages industry 
whose record establishes that the most flagrant practices 
arousing adverse public opinion in pre-prohibition days 
were committed by it, through its subsidizing of corner 
saloons’® and other pressure methods to increase sales of 
the brewers’ products irrespective of the effect of such 
practices on the individual, community or the liquor 
industry as a whole. 

An applicant for a basic permit under the Act is en- 
titled to such a permit as a matter of right if it held on 
May 25, 1935, a basic permit issued by any agency of 
the Federal government.** The purpose of this provision 
was to allow permittees under the Federal Alcohol Con- 
trol Administration to obtain new permits without diffi- 
culty and thereby not interrupt current operations, as 
such permit holders had already been investigated and 
found to be unobjectionable by a competent Federal 
agency. Other applicants, if convicted of a felony under 
state or Federal law within five years, or of a misde- 
meanor under Federal law relating to liquor within three 
years of the time of application, are disqualified from 
obtaining such a permit. The denial of their application 
is made mandatory by the provisions of the Act.” 

The Act provides the Administrator with wide discre- 
tionary power in permitting him to deny the applications 
of others not within the category set forth in the preced- 
ing paragraph if he finds that the applicant is, “by reason 
of his business experience, financial standing, or trade 
connections, not likely to commence operations within a 


15 This is one of the types of control known to the trade as the “tied house.” 
16 Section 4 (a) (1). 
17 Section 4 (a) (2) (A). 
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reasonable period or to maintain such operations in con- 
formity with Federal law;* or that the proposed opera- 
tions to be conducted by such person are in violation of 
the law of the state in which they are to be conducted.” * 

Violation of the permit provisions of the Act constitutes 
a misdemeanor punishable by a maximum fine of $1,000 
for each offense and continued violation is subject to in- 
junction by the United States District Courts.” In most 
cases this type of violation occurs through error, over- 
sight, mismanagement or ignorance and is compromised 
under the provisions of section 7. Only in few instances 
have the criminal or injunctive provisions been em- 
ployed.” 

After investigation of an applicant, if it appears that 
sufficient grounds exist to contemplate the denial of the 
application, a notice stating the reasons for such contem- 
plated denial is served upon the applicant who may, 
within 15 days of the receipt, request an opportunity to 
be heard. If such request is made, a Hearing Officer is 


18 Section 4 (a) (2) (B). 

19 Section 4 (a) (2) (C). This provision extends some measure of protec- 
tion to dry, partially dry, or monopoly States. The Alcohol Tax Unit, Bureau 
of Internal Revenue, issues special tax stamps as receipts for the occupational 
taxes imposed upon the business of engaging in the distribution and manufac- 
turing of alcoholic beverages pursuant to Rev. Stat., § 3244, 26 U. S. C. § 1394 
(1934) as amended, 49 Stat. 1953 (1936), 26 U. S. C. Supp. II § 1394 (1936), as 
amended. These stamps are not licenses to engage in such business and are 
issued to all persons paying the occupational tax, including those carrying on 
their operations in violation of state law. In 1926, Congress enacted a provi- 
sion that the occupational tax in such states should be $1,000, a sum greater 
than in states where the operations were legal. 44 Stat. 95 (1926), 26 U. S.C. 
§ 1395 (1934). This was held unconstitutional in U. S. v. Constantine, 296 
U. S. 287, 296, 56 Sup. Ct. 223, 80 L. ed. 233 (1935), as being a penalty, rather 
than a tax and as enforcing the criminal laws of a state. “The U. S. may— 
(not) impose cumulative penalties above and beyond those specified by state 
laws for infractions of the state’s criminal code by its own citizens.” The 
law was made inapplicable after June 30, 1935. 49 Stat. 1026 (1935), 26 U. S. C. 
Supp. I §1395 (a) (1935). In view of such decision these tax stamps are 
now issued to all persons paying the tax, irrespective of the state in which 
such operations would be undertaken. However, the records of the Alcohol 
Tax Unit indicating their issuance is available for inspection by dry or monopoly 
States and thereby renders their enforcement task easier. 

20 Sec. 7. 

21In 1938, 1094 Offers in Compromise were accepted by the Administrator 
and approved by the Attorney General ((FA-162) Administrator’s Annual 
Report to Congress (1938) at 7). Of these the writer estimates 1,000 represent 
violations involving § 3. 

22 Six cases were referred to the Attorney General for prosecution in 1938. 
(id. at 6.) Of these the writer estimates three involved violations of § 3. 
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appointed by the Administrator to conduct the hearing, 
receive evidence and make a report and findings. 

The hearing may be held either in Washington or in 
the field, depending upon the request of the applicant and 
the convenience to both the applicant and the government 
in adducing evidence. The applicant may be represented 
by counsel at such hearing.” The notice of contemplated 
denial together with the investigator’s report, when intro- 
duced into the record, is considered to establish a suffi- 
ciently prima facie case to place upon the applicant the 
procedural burden of coming forward with evidence to 
convince the Administrator that he should grant such 
permit. Naturally the burden of proof does not shift and 
it is still incumbent upon the Administration’s attorneys 
to adduce substantial evidence, as required by the provi- 
sions of the Act, to support the findings of the Adminis- 
trator upon which the final order of denial is based. This 
proof is also necessary where no request for a hearing is 
made and the application is denied. 

By regulation, the rules of evidence applicable in 
courts of equity in the United States apply but the Hear- 
ing Officer is authorized to relax such rules, whenever in 
his judgment, the ends of justice will be served thereby.” 
It has been the practice of the Hearing Officers to require 
rather strict adherence to the established rules of evidence 
and hearsay and other evidence commonly inadmissible 


in courts of law or equity is therefore generally excluded. 


23 Attorneys appearing before the Administration are required to be admitted 
before the Treasury bar (Article V, §3, Regulation No. 1) which merely re- 
quires admission to practice before the bar of the highest court in a state, 
territory or the District of Columbia. In cases where an attorney representing 
some member of the industry is not a member of the Treasury bar, the Hearing 
Officer usually waives this requirement for the one case, but such waiver does 
not extend to subsequent appearances. The two-year provisions, found in many 
administrative acts, prohibiting representation before an administration or 
commission within that period by former employees, is not present in the 
Federal Alcohol Administration Act or its regulations. In effect, admission to 
practice before the Administration is almost as liberal as that of the Federal 
Trade Commission which merely requires admission before the highest court 
of a state and maintains no register of attorneys. The industry is also repre- 
sented by advertising counsel and lay members of associations who in a way, 
practice before the dniinietection but are technically not considered attorneys. 


24 Article IV, §1 (b), Reg. No. 1. 
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At the conclusion of the hearing, counsel is entitled to 
file briefs within five days after the transcript of the rec- 
ord is made available, although the Hearing Officer may, 
in his discretion, extend such time. If the hearing is held 
in Washington, it is transcribed by stenographers em- 
ployed by the Administration and a copy of the record 
is furnished free of charge to the applicant’s attorney. 
In the field, the records are transcribed by contract 
stenographers who supply copies to the interested parties 
upon payment of agreed fees. 

As soon as practicable after the conclusion of the hear- 
ing, the Hearing Officer prepares a report of the pro- 
ceedings and evidence and of his findings. A copy is 
served upon all parties or their attorneys and the regu- 
lations provide that within ten days after service, any 
party (including the Administration) may file written 
exceptions to such report or findings. This period of time 
is also subject to extension upon reasonable grounds, and 
requests for such extensions are usually granted. An ap- 
plication may also be made for oral argument before the 
Administrator by the party filing the exceptions and in- 
variably is granted as a matter of course. 

These arguments before the Administrator are held in 
Washington and are generally informal in nature. Al- 
though no new evidence may be presented, yet the argu- 
ment is not strictly confined to the exceptions and may 
involve arguments in mitigation. The Administrator 
makes his findings upon the full record of the hearing 
and may adopt, either with or without modification, the 
findings of the Hearing Officer. An order is then made 
based on such findings.** A petition for the reconsidera- 
tion of the order may be filed within ten days,” and if 
denied, such order becomes final, subject to appeal to the 
circuit court of appeals within any circuit wherein such 


25“The order shall state the findings which are the basis for the order.” 
§4 (e). This includes suspension, revocation and annulment orders. 


26 Article IV, §5, Reg. No. 1. 
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person resides or has his principal place of business, or 
to the United States Court of Appeals for the District of 
Columbia.” 

The appeal is taken by filing, within sixty days after 
the entry of the order, a petition in the proper circuit 
court praying that the order be modified or set aside. 
After service of the petition upon the Administrator, a 
transcript of the record of the whole proceedings is cer- 
tified and filed in the court. Upon the filing of such 
transcript, the court has exclusive jurisdiction to affirm, 
modify” or set aside such order, in whole or in part. The 
Act provides that no objection to the order shall be con- 
sidered by the court unless the objection was urged before 
the Administrator or unless there was reasonable grounds 
for failure to do so and that the findings of the Adminis- 
trator as to the facts, if supported by substantial evi- 
dence,” shall be conclusive. 

Additional evidence may not be adduced except by 
leave of the court, after it has been shown to its satisfac- 
tion that such evidence is material and that reasonable 
grounds existed for failing to present it in the adminis- 
trative proceedings. The court may then order such addi- 
tional evidence to be taken before the Administrator, and 
the Administrator may modify his findings as to the facts 
by reason of the additional evidence so taken and file such 
modified or new findings with the court, which likewise, 
if supported by substantial evidence, are conclusive, and 
his recommendation, if any, for the modification or set- 
ting aside of the original order. The judgment or decree 
of the court in affirming, modifying or setting aside, in 


27 Sec. 4 (h). 

28 Cf., Fed. Radio Comm. v. Gen. Electric Co., 281 U. S. 464, 50 Sup. Ct. 389, 
74 L. ed. 969 (1929); Fed. Radio Comm. v. Nelson Bros., 289 U S. 266, 53 
Sup. Ct. 627, 77 L. ed. 1166 (1932); Keller v. Potomac Electric Power Co., 
261 U. S. 428, 43 Sup. Ct. 445, 67 L. ed. 731 (1922); with reference to the 
power of the courts to “modify” administrative orders. 

29 See line of cases beginning with I. C. C. v. Union Pacific R. R. Co., 222 
U. S. 541, 32 Sup. Ct. 108, 56 L. ed. 308 (1911) to the recent decision in 
N. L. R. B. v. Columbian Enameling Co., 59 Sup. Ct. 501, 83 L. ed. (adv. op.) 
480 (U. S. 1939) as to evidence considered “substantial.” 
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whole or in part, the order of the Administrator is sub- 
ject to review by the Supreme Court of the United States 
by certiorari or certification as provided in sections 239 
and 240 of the Judicial Code, as amended. 

The provisions of the Act, as supplemented by the Ad- 
ministration’s regulations with respect to the conduct of 
hearings seemingly meet the standards of “fair play” 
enunciated by the Supreme Court in Morgan v. United 
States* as necessary in administrative proceedings. Ap- 
plicants for basic permits, and respondents in suspension 
and revocation proceedings, are afforded the “right to 
present evidence,” are apprised of the government’s 
claims and contentions and are given an opportunity to 
meet them.” The suggestion, extended by the Court in 
the Morgan case and in Mackay v. National Labor Rela- 
tions Board,” that the examiner receiving the evidence 
prepare a report as a basis for exceptions and argument 
had been, for a considerable time prior to those decisions, 
met by the Administration and was a substantive part of 
its procedure. The provisions for judicial review are 
closely patterned on other administrative legislation.” 

The number of permits granted,*“* when compared to 
the number of applications denied,” may give rise to the 
inference that it is the policy of the Administration to 
place under permits all applicants, except those man- 
datorily disqualified or with exceptionally bad records. 
This is not so, however. To the number of applications 
denied there should also be added those withdrawn® or 


30 Morgan v. U. S., 304 U. S. 1,.58 Sup. Ct. 773, 82 L. ed. 1129 (1938). 

31 Jd. at 18, 19. 

82 304 U. S. 333, 58 Sup. Ct. 904, 82 L. ed. 1381 (1938). 

83 Packers & Stockyards Act, 42 Stat. 168 (1921), 7 U. S. C. §217 (1934); 
Communications Act, 48 Stat. 1093 (1933), 47 U. S. C. §402 (1934); Secur- 
ities Act, 48 Stat. 80 (1933), 15 U. S. C. §77 (i) (a) (1934); Security & 
Exchange Act, 48 Stat. 901 (1933), 15 U. S. C. §78 (y) (a) (1934); Pro- 
vision for Appeal from Board of Tax Appeal, 44 Stat. 109-110 (1926), 47 
Stat. 286 (1932), 48 Stat. 760 (1934), 26 U. S. C. §1224 (1934). 

842,220 permits issued in 1938. 15,207 in effect in 1938. (FA-162) Adminis- 
trator’s Annual Report to Congress (1938) at 4. 

85 Fight applications denied in 1938, ibid. 

86179 applications withdrawn in 1938, ibid. 
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amended,” since in many instances, corporate or partner- 
ship applicants whose applications for permits have been 
denied because their personnel included some with bad 
records have found it more advantageous to reorganize 
and eliminate such objectionable personnel rather than 
try to convince the court that the Administrator’s order 
is arbitrary.” 

A permit may be annulled if the Administrator finds 
that it has been obtained through fraud or concealment 
of material fact.” Many concerns reorganize or surren- 
der their permit upon notice that the Administration 
contemplates instituting annulment proceedings.*’ Per- 
mits may also be revoked for non-use if not employed for 
a period of two years.“ In most instances, upon being 
apprised of such impending action, the permit is volun- 
tarily surrendered. 

Although it is difficult to evaluate the actual operation 
of section 4 (a) of the Act in keeping undesirable mem- 
bers from the industry, it can be said that a large number 


have in fact been prevented or removed from active par- 
ticipation in the liquor traffic. Many have probably not 
applied for permits and voluntarily left the industry 
rather than run the risk of having their past records 
probed. Where the past record is found by the Adminis- 


87 Approximately 100 (author’s estimate). 

88 The advantages of reorganization together with the difficulty of trying to 
overthrow the Administrator’s well substantiated findings has had the effect of 
having only one application case appealed to the Circuit Court of Appeals. In 
that case a corporate wholesaler in Atlanta applied for and was denied, F. A. A. 
Doc. No. A-171, a Wholesaler’s Basic Permit on the ground that it was not 
likely to operate in conformity with Federal law, §4 (a) (2) (B), because of 
the numerous liquor law convictions of its president before the statutory three 
and five-year periods, §4 (a) (2) (A), and his continued connection with the 
illicit liquor business. Upon appeal, the Order of the Administrator was 
affirmed by a majority of the court. Atlanta Beer Dist. Co. v. Alexander, 93 
F. (2d) 11 (C. C. A. 5th, 1938). Judge Hutcheson dissented on the theory 
that the only grounds for disqualification under the Act were convictions within 
the period set forth in §4 (a) (2) (A), a view which appears to be totally 
unfounded and directly opposed to the explicit wording of the Act. Certiorari 
was denied. 303 U. S. 644, 58 Sup. Ct. 645, 82 L. ed. 500 (1938). 

89 Section 4 (e) (3). 

40 1,864 permits cancelled. Supra note 34. No figures are available as to 
which were voluntarily surrendered. 

41 Section 4 (e) (2). 42 permits revoked in 1938. Supra note 34. 

42 Supra note 40. 





THE FEDERAL ALCOHOL ADMINISTRATION 857 


trator to be bad, the applications are denied, but full or 
adequate investigation in many cases is difficult in view 
of the small force of investigators available to the Admin- 
istration.** Borderline cases or those granted permits as 
a result of non-disclosure of facts which would have led 
to a denial of the application in the first instance, have 
been forced to become law-abiding members of the in- 
dustry, otherwise they are subject to having their permits 
suspended or revoked. 

In so far as the permit provisions of the Act relating 
to intrastate distributors are based upon the commerce 
clause,“ the Federal power over such distributors depends 
upon the purely factual question of their “effect” upon 
interstate commerce. In view of the rather liberal inter- 
pretation of factual situations as “affecting” interstate 
commerce in the recent National Labor Relation Board 
cases“ this point may be successfully established should 
it arise.*® 


The permit provisions contained in other legislation 
can not be compared to those found in the Federal Alco- 
hol Administration Act. In the case of public utilities, 
such as radio, the question of public convenience and 
necessity is involved, which does not arise here. The liquor 
industry was apparently regarded by the legislature as 
being a child legitimated by the Twenty-first Amend- 


' 43 There are twenty-two investigators, covering the United States. 


44 They are also based upon the taxing and postal power and probably, in the 
author’s opinion, upon that intangible Federal power akin to the “police power” 
of the States. 

45N. L. R. B. v. Jones & Laughlin, 301 U. S. 1, 57 Sup. Ct. 615, 81 L. ed. 
893 (1937); N. L. R. B. v. Freuhauf Trailer Co., 301 U. S. 49, 57 Sup. Ct. 
642, 81 L. ed. 893 (1937); N. L. R. B. v. Friedman-Harry Marks Clothing 
Co., 301 U. S. 58, 57 Sup. Ct. 645, 81 L. ed. 893 (1937); Associated Press 
v. N. L. R. B., 301 U. S. 103, 57 Sup. Ct. 650, 81 L. ed. 953 (1937); Santa 
Cruz Packing Co. v. N. L. R. B., 303 U. S. 453, 58 Sup. Ct. 656, 82 L. ed. 
954 (1938); Consolidated Edison v. N. L. R. B., 305 U. S. 197, 59 Sup. Ct. 
206, 83 L. ed. 131 (1938); N. L. R. B. v. Fainblatt, 6 L. W. 1178 (U. S. 1939). 
Cf., Schechter v. U. S., supra note 5; Carter v. Carter Coal Co., 298 U. S. 238, 
56 Sup. Ct. 855, 80 L. ed. 1160 (1936). 

46 No cases directly involving this point have been appealed, although it was 
raised in the Atlanta Beer case, supra note 38, and the court held the applicant’s 
trade connections “reflected the interstate character of the business likely to be 
carried on.” Id. at 13. 


5 
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ment, but still subject to suspicion. The closest parallel 
to the Federal Alcohol Administration Act permit sys- 
tem is probably the medicinal spirits and industrial alco- 
hol permits“ in prohibition days. 


UNFAIR COMPETITION AND UNLAWFUL PRACTICES 


Section 5 contains the principal regulatory features of 
the Act, providing, as it does, for consumer protection“ 
and defining and prohibiting unfair trade practices. The 
section is divided into six subsections,“ and although each 
relates to unfair trade practices, for convenience, they 
will later be discussed herein separately. 

The Administrator is authorized by the section to pre- 
scribe implementing regulations, but only after “reason- 
able public notice” and interested parties have been 
afforded an opportunity for hearing. Pursuant to the 
mandate of the statute all regulations and amendments to 
them have been prescribed and promulgated only after 
the notice and hearing which the section directs. The 
proposal to prescribe a regulation or an amendment of 
existing regulations may be made by the Administrator 
on his own initiative, or may be upon the application or 
petition of industry members. The notice of any public 
hearing upon proposed regulations or amendments is 


47 Denatured Alcohol Act, 41 Stat. 321 (1919), 27 U. S.C, ed (1934) ; 
Ma-King v. Blair, 271 U. S. 479, 46 Sup. Ct. 544, 70 L. ed. 1046 (1926). 

48 Section 6 of the Act, restricting the handling of bulk spirits to persons 
subject to constant government supervision, emerged only after a very bitter 
and heated congressional battle. By virtue of limitations of the section, whole- 
salers and retailers, unless also engaged in business as distillers, rectifiers or 
bonded warehousemen, are not permitted the privilege of distributing spirits 
in bulk or the bottling of them. The result is that all bottling of spirits is 
channelized to those sources whose activities are closely supervised by the 
Alcohol Tax Unit, Bureau of Internal Revenue, greatly eliminating opportunities 
for the evasion of taxes and the adulteration of liquors and, conversely, operat- 
ing to better assure the consumer a higher quality product. The provision, quite 
naturally, was vigorously opposed by wholesalers and retailers since it deprived 
them of a right which they had in pre-prohibition days. The importance of the 
“bulk sales” provisions as a measure of consumer protection and the prevention 
of tax evasion is manifest from the severity of the sanctions available, viola- 
tions being punishable not only by suspension of basic permits but a fine of 
$5,000 or imprisonment for one year or both and forfeiture of the spirits and 
their containers. The substitution or manipulation of the contents of bottles at 
bars, however, still remains to vex the industry and revenue authorities. 

49 Section 5 (a) Exclusive Outlet; §5 §>) Tied House; §5 (c) Commercial 
Bribery; §5 (d) Consignment Sales; §5 (e) Labeling; §5 (f) Advertising. 
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usually given well in advance of the date for hearing and 
sets forth the time and place of the hearing, and describes 
in detail the proposed regulation or amendment.” These 
public hearings are usually presided over by the Admin- 
istrator and the General Counsel,” and the proceedings 
are transcribed and a written record kept of the testi- 
mony presented. In this process to develop the basis for 
regulations, the rules of evidence are not strictly adhered 
to, although testimony of witnesses for and against the 
proposals are subject to examination by the presiding of- 
ficers in an effort to develop and record facts pertinent 
to the subject being heard. 

Cross-examination by parties in opposition, as a rule, 
is not permitted, although oral or written statements in 
opposition may be made or filed. Appearance at these 
hearings is either by counsel or in person. Trade asso- 
ciations are quite active in this field, both in appearing 
at the hearings and in proposing changes. Hearings on 
proposed amendments are held periodically” at the dis- 
cretion of the Administrator as there are no provisions 
in the Act requiring such hearings to be held. Appar- 
ently the Administrator may, at his discretion, deny a 
petition for an amendment, refuse to receive evidence, 
and leave the petitioner with no alternative but to attempt 
to have enforcement of the unamended regulation en- 
joined on the grounds that it is arbitrary, not based on 
evidence, or without the scope of the Act,” but in prac- 

50 The notices are mailed to all permittees affected by the proposed regula- 
tions or amendments, to interested trade associations and others included in the 


Administration’s mailing list, and are published in the Federal Register and 
released to the press. 

51 Representatives from the Alcohol Tax Unit, Bureau of Internal Revenue 
and from the Office of the Secretary of the Treasury are usually present at 
these hearings. These representatives frequently are consulted in the promul- 
gation of original drafts of proposed regulations or amendments, in order to 
prevent possible conflicts with existing tax laws or regulations. 

52 Two such hearings were held in 1938, April 25th-27th and November 
15th-18th. ADMINISTRATOR’S REPorT TO CoNnGrEss (1938). 

53 Cf., The provisions for judicial review of the Secretary’s order issuing, 
amending or repealing regulations under the Federal Food, Drug and Cosmetic 
Act, or determining not to take such action. Sec. 701 (f) Federal Food, Drug, 
and Cosmetic Act, 52 Stat. 1055, 21 U. S. C. Supp. IV § 371 (e) (f) (1938). 

Several injunction suits have been instituted involving the Administration’s 
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tice, proposed amendments are submitted at such period- 
ical hearings and, through notice given, the industry and 
other interested parties are given an opportunity to air 
their views either in support of or in opposition to such 
amendments. The questions involved in any new regula- 
tion or amendment are usually so technical that the Ad- 
ministrator must rely on the report and recommendations 
of experts on his staff who consider the testimony and 
make their report and recommendations to the Adminis- 
trator. Final responsibility rests upon the Administrator. 

Basic permits are conditioned upon compliance with 
the provisions of section 5 of the Act.* Violations of this 
section may be uncovered by investigations conducted by 
the Administration’s Enforcement Division or, as is more 
usually the case, through complaints of competitors or 
consumers, or information supplied by state agencies or 
other departments of the Federal government. The com- 
plaints of competitors in most cases are anonymous or 
kept in confidence by the Administration. 

Violations are oftentimes technical in nature or result 


regulations. One, involving the use of the word “Kegline” in malt beverage 
labeling and advertising, was withdrawn after a compromise was reached. 
American Can Co. v. Alexander, Equity No. 6552 (D. C. 1937). 

Haim v. Durning, Collector of Customs, Equity No. E85236 (S. D. 
N. Y. 1938). The suit was dismissed on the government’s motion and involved 
an attempt to compel the release from customs custody of an importation of 
spirits from Cuba which the Administration contended did not conform to 
standards prescribed in Reg. No. 5 and were incorrectly labeled as “whiskey.” 

Bulk champagne manufacturers attacked the standards of identity and label- 
ing requirements for their products on the grounds they were arbitrary, capri- 
cious and against the evidence adduced at hearings promulgating and amending 
the wine regulations. The suit was withdrawn. Padre Vineyard Co. v. 
Alexander, Equity No. 63182 (D. C. 1937). 

The portion of §5 (e) of the Act requiring certificates of origin and identity 
for imported alcoholic beverages, was attacked as an unconstitutional delega- 
tion of legislative power and the implementing regulations requiring such cer- 
tificates for Scotch whiskey and establishing standards for such product were 
questioned on the grounds of being an unconstitutional delegation of power and 
as arbitrary and capricious. Proceedings were instituted in the U. S. District 
Court for the District of Columbia, Equity No. 67622 (D. C. 1938) and were 
withdrawn. A new bill was filed before a three-judge court (convened under 
the provisions of §3, Act of Aug. 24, 1937, 50 Stat. 751, 28 U. S. C. Supp. III 
§ 380a (1937). The injunctive relief sought was denied and the bill dismissed. 
Jameson v. Alexander, 25 F. Supp. 771 (1938). The cause is now on appeal 
to the United States Supreme Court (No. 717). In all these cases, the burden 
of proving the regulations arbitrary and capricious or without the scope of the 
Act, was not met, and proved an insurmountable obstacle. 


54 Section 4 (d). 
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from carelessness or misunderstanding or misinterpreta- 
tion of section 5 or the regulations promulgated there- 
under. These types of offenses are usually compromised 
under the provisions of section 7 of the Act, with the 
approval of the Attorney General.* The sums accepted 
vary according to the seriousness and type of the offenses.” 

Where the violations are more serious in nature or in- 
dicate a deliberate intent to violate the provisions of 
section 5, the administrative proceeding for the suspen- 
sion of the basic permit is inaugurated. An order desig- 
nated “Order Instituting Proceedings for Suspension” is 
served upon the respondent informing him of the charges 
and allowing fifteen days in which to file an answer. 
After the respondent’s answer is filed and issue is thus 
joined, the Administrator designates a Hearing Officer 
to conduct the hearing and find and report the facts. 
These hearings are conducted in an identical manner with 
those in the permit application cases previously referred 
to,” except that the procedural burden of coming forward 
with the evidence is upon the Administration. 

The procedure for filing exceptions to the Hearing 
Officer’s report, for orally arguing them before the Ad- 
ministrator, and for petitioning for reconsideration of the 
final order, is also the same as that which obtains in re- 
spect to the permit application hearings.” The order may 

55 1,094 offers accepted by the Attorney General in 1938, ApMINISTRATOR’S 


ANNUAL Report TO Concress (1938). Approximately 100 of these were for 
violations of §5. (author’s estimate.) 


56 Accepted offers have varied from the nominal sum of $10 to $5,000. It may 
be seen that such latter sum may constitute a severe financial blow. Cf., fines 
usually provided in criminal legislation. 

57 Supra page 852 et seq. 


58In the suspension proceedings instituted, FAA Doc. No. RS-81, against 
several units of the Schenley group based on alleged violations of §5 (b) and 
(c) of the Act, the Administration introduced an innovation in its procedure by 
issuing, after exceptions to the Hearing Officers’ report had been taken and 
orally argued, the findings which the Administrator proposed to make and per- 
— oral argument before the Administrator on exceptions to his proposed 

ndings. 

This additional step was possibly a result of the influence of the then 
recently issued decision in the Morgan case, supra note 30, in which the Supreme 
Court suggested that such procedure (i.c., the issuance of proposed findings) 
would have proved apt, although not necessary, in the proceedings under the 
Packers and Stockyards Act. The proceedings held by the Department of 
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be appealed in the same manner under the provisions of 
section 4(h) of the Act to the circuit court of appeals, 
except that the final order is stayed, unless otherwise 
directed by the court, pending disposition of the appeal.” 
This is of great importance in this type of case since the 
order of the Administrator suspending or revoking” the 
basic permit closes the plant” of the permittee and may 
result in serious financial injury.” 

In many cases involving these proceedings looking to 
the suspension of basic permits for violations of their 
conditions, counsel for the respondents and for the Ad- 
ministration have been able to agree or stipulate to the 
facts without the need of proof, not unlike the procedure 
that is often pursued by counsel in private litigation and 
a course that is encouraged by the new rules governing 
civil procedure in the district courts, leaving for proof 


Agriculture in no way paralleled those of the Administration in affording the 
respondent full information as to the charges and the additional step inserted 
by the Administration seems superfluous as all points had been argued in the 
exceptions to the Hearing Officer’s report and in effect, the exceptions to the 
Administrator’s proposed findings were repetitious. Furthermore, the respondent 
would have been afforded the same opportunity to question the findings after the 
order was issued, by means of the provisions in the regulations for a petition to 
reconsider the order. The proposed findings of the Administrator were issued 
in that case only and such procedure is no longer in effect. 


59 A specially constituted three-judge court in the United States District 
Court for the District of Columbia, supra note 53, refused to grant an order 
enjoining the Administrator from proceeding with Suspension Proceedings 
instituted under the provisions of the Act, in view of the provision for adequate 
judicial review in §4 (h) vesting review in the Circuit Court of Appeals. The 
decisions of the Supreme Court in Myers v. Bethlehem Corp., 303 U. S. 41, 
58 Sup. Ct. 459, 82 L. ed. 638 (1938), and Newport News v. Schauffler, 303 
U. S. 54, 58 Sup. Ct. 466, 82 L. ed. 646 (1938) were held binding. Arrow Dis- 
tillery v. Alexander, 24 F. Supp. 880 (D. C. 1938). The holding of the lower 
court was affirmed without opinion by the Supreme Court. 59 Sup. Ct. 250, 
83 L. ed. 225 (U. S. 1939). 

The Administrative proceedings were completed and resulted in an order of 
suspension which is now being appealed to the C. C. A., 7th Circuit. 

60 The Administrator may only suspend a permit for the first violation. 
Section 4 (e) (1). 

*1 The Alcohol Tax Unit aids the Administration in enforcing the suspension 
orders by acting as its agent in closing down plants where storekeeper gaugers 
are stationed. These include distilleries, rectifying plants and many wineries. 


62 Through the suspension or revocation of basic permits, the Federal Alcohol 
Administration holds a life and death power over those engaged in the alcoholic 
beverage industries. During the suspension period, it removes the offender from 
the highly competitive market always present in the alcoholic beverage field, 
wholesalers and retailers look elsewhere for their products and oftentimes 
contacts lost during suspension periods are never recovered. The drastic effect 
of revocation is readily apparent, 
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at the time of hearing only those facts which are con- 
tested. There is also available in respect to the adminis- 
trative suspension cases a curtailed procedure, largely 
resorted to by those respondents, who, because they are 
guilty of the charges preferred or for other reasons, do 
not desire the formal hearing. When resorted to, this 
type of case is submitted directly to the Administrator 
upon stipulation, eliminating the Hearing Officer, and, of 
course, his report and findings. Usually this shortcut 
method of presenting the case to the Administrator for 
determination is at the request of the respondent and 
apparently there can be no claim that he was not aware 
of the issues or was in any way deprived of a fair hearing. 
Respondents who resort to this latter course are permitted 
oral argument before the Administrator upon questions 
of law, or as more often has been the case, to proffer 
mitigating factors and to plead for a compromise settle- 
ment or a small period of suspension. The procedure is 
somewhat akin to that of the consent decree upon stipu- 
lation employed by the Federal Trade Commission in its 
proceedings and by the Department of Justice in anti- 
trust cases. 

At the time the order instituting proceedings for the 
suspension of the basic permit issues, publication of that 
fact is circularized to members of the industry and news- 
papers by means of the “press release.” The release names 
the permittee charged with violating the conditions of the 
basic permit held by him, explains the nature of the vio- 
lations and in order to emphasize that the proceedings 
are in the allegation stage only, states clearly that the 
cited permittee will have an opportunity to appear at a 
hearing and defend himself against the charges. 

The Administration, especially in violations involving 
the labeling and advertising provisions, is very careful 
of its facts before instituting the suspension proceedings 
which are resorted to only in the more serious cases. The 
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District Court in Arrow Distillery v. Alexander,” dis- 
cussing whether an injunction against all such press 
releases would issue, stated that “the loss of business due 
to the publicity incident to a proceeding of this kind is 
not such irrevocable damage as will authorize the issu- 
ance of an injunction.” 

There should be taken into consideration the fac. that 
information contained in the releases is readily available 
to anyone desiring it, as the hearings in the proceedings 
are public. The practice of issuing these releases an- 
nouncing the institution of proceedings in effect does not 
differ greatly with the publicity given by news reporters 
to criminal actions, especially seizures under the Food 
and Drug Act.* Although it is to be expected that the 
press release has not found much favor with those against 
whom the Administration has had occasion to proceed, 
yet the release has secured a degree of compliance with 
the provisions of section 5, and a protection to the con- 
sumer and the industry that would not otherwise have been 


possible and has virtually added to the statute another 
enforcement sanction.” The incidental effect of the pub- 


63 Supra note 38. 
64 Myers v. Bethlehem Corp., supra note 59. 


65 Cf., newspaper comment and comment of Emerson Co. on seizure of Bromo 
Seltzer in Atlanta, Ga., March, 1939. 


66“The new Food, Drug, and Cosmetic Act provides that the Secretary of 
Agriculture shall cause to be published from time to time reports summarizing 
all judgments, decrees, and court orders rendered under the Act, including the 
nature of the charge and the disposition thereof. This is similar to the pro- 
vision of the old Act providing for the publication of the so-called notices of 
judgment. The main purpose served is that of an additional deterrant to viola- 
tions of the Act, for in general it may be said that the publicity resulting from 
the notices of judgment is frequently superior in its deterrant effect to that 
of the penalties imposed. This follows because public knowledge that the product 
has been involved in a violation of the law serves to prejudice it in the eyes of 
wholesalers and retailers and to some extent the consumers, and the data 
contained in the notices of judgment are doubtless made use of by trade com- 
petitors. The validity of the authority granted the Secretary to issue notices 
of judgments has never been seriously contested. 

“Public Warnings. The new Act also provides for the dissemination of 
information regarding food, drugs, devices, or cosmetics in situations involving, 
in the opinion of the Secretary, imminent danger to health or gross deception 
to consumer. This authority will permit keeping the public and the trade advised 
of the results of investigations made by the Department of particular classes 
of articles. The provision also gives specific statutory authority for the educa- 
tional and codperative work that the Department has engaged in in the past 
through public warnings in the form of press releases. These usually cover 
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licity given the orders undoubtedly increases the efforts 
of the industry not to violate the provisions of the Act, 
as trade competitors have in the past used the release to 
undermine the good-will of the publicized permittee 
and on occasion, certain of the monopoly states have re- 
fused to deal with, or continue dealing with, permittees 
in difficulty with the Administration. The final disposi- 
tion of the case is also circularized in the same manner 
as the institution of proceedings.” 

The Act also provides another method for the enforce- 
ment of section 5 by making violations thereof a misde- 
meanor subject to a fine, upon conviction, of not more 
than $1,000 for each offense.” This method of enforce- 
ment has not been employed to date as the permit suspen- 
sion proceedings afford a more effective means of control 
in instances where the violations are committed by per- 
mittees.” 

Section 5 contains a proviso that in the case of malt 


beverages it is applicable only to the extent that the laws 
of the state into which the malt beverages are imported, 
impose similar requirements upon such products in intra- 
state commerce.” Because of the exemption of brewers 


types of violations that come to the Food and Drug Administration’s attention 
and that it expects the trade to correct, or in regard to which it desires to warn 
the public for its own protection. 

“Publicity is an effective part of the administrative machinery of the Food and 
Drug Administration and makes it practicable to reduce litigation and use the 

_more drastic enforcement procedures only for the more flagrant types of 
violations.” F. P. Lee, Enforcement Provisions of the Food, Drug, and Cosmetic 
Act (1939) 6 Law AND CONTEMPORARY ProsieMs 90. 

It is apparent that the procedure referred to above parallels in many ways 
the publicity given by the Administration to its suspension proceedings. 

67 The author has been reliably informed that certain members have reprinted 
the releases for distribution to their salesmen to be used as talking points against 
the competitor’s products. 

68 The argument has been advanced that although this release is circularized 
by the Administration in the same manner as the release referring to the insti- 
tution of the proceedings, it is not disseminated to the same extent by word of 
mouth to the trade and consumer. 

69 Section 7. 

70 Supra note 22. 


71 “In the case of malt beverages, the provisions of subsections (a), (b), (c), 
and (d) shall apply to transactions between a retailer or trade buyer in any 
state and a brewer, importer, or wholesaler of malt beverages outside such 
state only to the extent that the law of such state imposes similar requirements 
with respect to similar transactions between a retailer or trade buyer in such 
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from the permit provisions of the Federal Alcohol Ad- 
ministration Act, violations of section 5 committed by 
them may only be punished by the means provided by 
section 7, i. e., criminal proceedings or compromise. To 
the difficulties of proving violations in administrative 
proceedings,” the brewer’s case furnishes the additional 
obstacle of obtaining indictments and securing convic- 
tions from juries, shackled as the prosecution is by the 
strict rules of evidence in the Federal courts. The pro- 
visions of section 5, in so far as they relate to malt bev- 
erages, have therefore proved difficult of enforcement, 
despite the fact that many states have taken affirmative 
legislative action which permits the Federal jurisdiction 
to attach.” 


(To BE CONTINUED.) 


state and a brewer, importer, or wholesaler of malt beverages in such state, 
as the case may be. In the case of malt beverages, the provisions of subsections 
(e) and (f) shall apply to the labeling of malt beverages sold or shipped or 
delivered for shipment or otherwise introduced into or received in any state 
from any place outside thereof, or the advertising of malt beverages intended 
to be sold or shipped or delivered for shipment or otherwise introduced into or 
received in any state from any place outside thereof, only to the extent that the 
law of such state imposes similar requirements with respect to the labeling or 
advertising, as the case may be, of malt beverages not sold or shipped or 
delivered for shipment or otherwise introduced into or received in such state 
from any place outside thereof.” 

72 These will be referred to in detail in the discussion of the subsections of 
§ 5, infra. 

78 Twenty-two states have adopted malt beverages labeling requirements, 
infra note 92, and seven states have adopted malt beverage advertising require- 
ments similar to the Administration’s. Infra note 124. Most of the states have 
adopted the principal provisions of §5 (a), (b) and (c) in one form or another. 
When these figures are considered, allowances must be made for dry and 
monopoly states and for states prohibiting all forms of advertising for intoxi- 
cating beverages. 
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EDITORIAL NOTES 


PROTECTION AGAINST MISAPPROPRIATION OF INTANGIBLE 
BusINEsS INTERESTS 


The difficulties of gearing the Nation’s social and economic machine 
to the twentieth century pace of industrial and technological progress 
have their counterpart in the labored development of private business 
law, particularly in its aspiration to “march shoulder-to-shoulder 
with commerce”? in dealings with new shades of unfair competition. 

Courts recognize, frequently with reluctance, that common law 
concepts of property no longer can be interpolated to provide satis- 
factory solutions in all cases, that interests existing entirely apart 
from tangible things often are rich in value, subject to ownership 
and, in equity, entitled to protection.? 

The restraint they have exercised in extending the principles of 
those landmark cases which forbade encroachment upon corralled 
intangibles has been influenced by a growing emphasis—implemented 
by statutes—on “public interest” considerations: the danger of 
monopoly, the desire to prevent clogs on competition, the aversion 
to precedents which will establish private rights to business promo- 
tion methods hitherto considered available to all.* 

Need for protection is felt most acutely where intangibles have 
been captured by invention and developed into vital parts of individ- 
ual businesses. Under such circumstances the doctrine of misap- 
propriation was definitely grafted to the law of unfair competition 
to keep the International News Service from distributing as its own 
the news collected by a rival press service.* 

The idea there asserted is embraced as the basis for later cases 
where the facts commend it as the only logical ground for granting 
relief. It was invoked to halt the purloining of press service news 
by radio stations.’ It is the grounds for injunctions against unau- 


1B. V. D. v. Davega-City Radio, 16 F. Supp. 659 (S. D. N. Y. 1936). 

2 See OprpENHEIM, CASES ON TRADE REGULATION (1936), pp. 22-26. 

3 See Brandeis dissent in International News Service v. Associated Press, 
248 U. S. 215 at 248, 39 Sup. Ct. 68 at 98, 63 L. ed. 211 at 224 (1918), sug- 
gesting the problem as one for legislative solution. 

4 International News Service v. Associated Press, 248 U. S. 215, 39 Sup. 
Ct. 68, 63 L. ed. 211 (1918). 

5 Associated Press v. KVOS, 80 F. (2d) 575 (C. C. A. 9th, 1935), reversing 
9 F. Supp. 279 (Wash. 1934), but later dismissed for want of showing damages 
in jurisdictional amount, 299 U. S. 269, 57 Sup. Ct. 197, 81 L. ed. 183 (1936) ; 
Associated Press v. Sioux Falls Broadcast Ass’n, 2 C. C. H. Fed. Trade Reg- 
ulation Service, § 7052 (D. C. So. Dak. Equity 377, 1933). 
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thorized broadcasts,* against the unauthorized taking and showing 
of moving pictures,’ against unauthorized publication of radio pro- 
grams after their broadcast.* It has been relied upon to prevent a 
postal card manufacturer from using a vending machine which be- 
longs to a competitor.® 

On similar facts in civil law countries, there appears to be a 
stronger tendency to safeguard the possessor of intangible property 
upon proper showing of injury through unfair conduct by defend- 
ant’? but common law realms of the British Empire seem to cling 
to stricter theories of property.’ 

Where intangible and traditionally unprotected interests of long 
established kinds of business are at stake, many American courts 
have been disinclined to apply the doctrine of misappropriation.’” 
But in recognizing that new loopholes are being opened by unscru- 
pulous competitors, they will search—often with success—to find 
more worn pegs of law on which to base relief.** 


6 Twentieth Century Sporting Club v. Transradio, 165 N. Y. Misc. 71 (1937) ; 
Fred Waring v. Station WDAS, 377 Pa. 433, 194 Atl. 631 (1937). Contra: 
National Exhibition Co. v. Teleflash, 24 F. Supp. 488 (S. D. N. Y. 1936) 

7 Rudolph Mayer Pictures v. Pathe News, 255 N. Y. le. 1016 (1932); 
Madison Square Garden v. Universal Pictures, 7 N. Y. (2d) 845 (1938), 
discussed by Munn, Legal Highlights, ScientTIFIC ‘dace March, 1939. 


8 Uproar Co. v. National Broadcasting Co., 81 F. (2d) 373 (C. C. A. Ist, 
1936), affirming but modifying 8 F. Supp. 358 (Mass. 1934). 


® Meyer v. Hurwitz, 5 F. (2d) 370 (E. D. Pa. 1925). Cf., Bamforth v. 


Douglas, 158 Fed. 355 (C. C. E. D. Pa. 1908), on sale of uncopyrighted postal 
cards. 


10 Reichsgericht decision (II 1355) reported in 3 Archiv fiir Funkrecht 425 
(1930) ; Kammergericht, Berlin, (10 U. 4658) reported in 1 Archiv 665 (1928). 
Note (1930) 30 Cot. L. R R. 1090. 


11 Exchange Telegraph Ge. v. Gregory & Company, (1896) 1 Q. B. 147; 
Hickman v. Maisey, (1900) 1 Q. B. 752; Cooksley v. Johnson, 25 New Zealand 
L. R. 834 (1924); Victoria Park Racing v. Taylor, 37 New South Wales 
322 (1936). 

12 Cheney v. Doris Silk Co., 35 F. (2d) 279 (C. C. A. 2d, 1929), general 
application of doctrine in I. N. S. v. Associated Press refused. Reichelderfer 
v. Quinn, 287 U. S. 315, 53 Sup. Ct. 177, 77 L. ed. 331 (1932), “beyond the 
traditional boundaries of the common law only some imperative justification 
in policy will lead the courts to recognize in old values new property rights.” 

13 Re-recording of phonograph records banned on grounds of misrepresenta- 
tion and imitation: Victor Talking Machine v. Armstrong, 132 Fed. 711 (C. C. 
S. D. N. Y. 1904); Fonotipia v. Bradley, 171 Fed. 951 (C. C. E. D. N. Y. 
1909). Design piracy: Montegut v. Hickson, 164 N. Y. Supp. 858 (1917), 
enjoining piracy of designs through defendant's eee Wm. 
Filene’s Sons v. Fashion Originators Guild, 90 F. (2d) 556 (C. C. A. Ist, 
1937), aff'g, 14 F. Supp. 353 (Mass. 1936), holding Guild’s machinery for 
protecting its members against design piracy is not in restraint of trade. But 
see Federal Trade Commission order No. 2769 of Feb. 10, 1939, directing 
Guild to cease and desist its protection practices on grounds they operated as 
a restraint on trade. Appropriating ticker news of stock quotations: Ticker 
cases, infra note 22, based on violations of or interference with contracts. 
Advertising one brand but actually providing another: B. V. D. v. Davega- 
City Radio, supra note 1, decided on grounds of false representations. 
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In recent years, however, the practical problems of commerce have 
led to a more forthright acceptance of the proposition that the creator 
is the absolute owner of the fruits of his labor and that protection 
against misappropriation of intangibles is necessary to chink up the 
widening cracks in the wall of the law which protects legitimate 
enterprise.** This development coincides with the admitted need 
for flexible criteria of “fairness” in assaying competitive practices 
and with a rising appreciation of the fact that different businesses 
live by divergent creeds of competition.’® 


Pittsburgh Athletic Company v. KQV Broadcasting Company 


Illustrative of the problem and grounds for a frontier decision 
against misappropriation is the unique set of facts presented in Pitts- 
burgh Athletic Company v. KQV Broadcasting Company.** 

KOQV station announcers posted themselves outside the ball park 
which was leased by the athletic company as the site for “home” 
games of the Pittsburgh Pirates. From such vantage points, KOV 
obtained and broadcast play-by-play reports of the games. The 
company had sold the exclusive broadcast rights to the Pirate games 
to General Mills, Inc., which, in turn, sold a half interest to Socony- 
Vacuum Oil Company, Inc. These commercial sponsors of the 
broadcasts made arrangements with the National Broadcasting Com- 
pany to send radio reports of the games through one of its two 
Pittsburgh outlets, station KDKA. An exclusive contract for dis- 
seminating telegraphic news of the games had been entered into 
between the athletic company and Western Union. Admission tickets 
carried a printed restriction against any holder giving out news of 
the game while it was in progress. Thus had the company acted to 
control the by-products of the events it created. 

The athletic company and parties to the broadcast contracts joined 
as plaintiffs in petitioning for an injunction to stop the unauthorized 
broadcasts by KOV. Evidence that KOV used “tipsters” who were 
inside the park and that it also listened in on KDKA broadcasts to 
verify and supplement its reports of the game was considered suffi- 


14 Schechter Poultry Corporation v. United States of America, 295 U. S. 
495 at 532, 55 Sup. Ct. 651 at 660, 79 L. ed. 1570 at 1581 (1935), “What are 
‘unfair methods of competition’ are to be determined in particular instances, 
upon the evidence, in the light of particular competitive conditions and of what 
is found to be a specific and substantial public interest.” Associated Press v. 
KVOS, supra note 5; Twentieth Century Sporting Club v. Transradio, supra 
note 6; ow ta Downs Distilling Co. v. Churchill Downs, Inc., 262 Ky. 
567, 90 S. W. (2d) 1041 (1936), rested on the “related use” doctrine. 


15 dade Trade Commission vy. Winsted Hosiery Co., 258 U. S. 483, 42 
Sup. Ct. 384, 66 L. ed. 729 (1922); Federal Trade Commission v. Algoma 
Lumber Co., 291 U. S. 67, 54 Sup. Ct. 315, 78 L. ed. 655 (1934). 


1624 F. Supp. 490 (W. D. Pa. 1938). 





EDITORIAL NOTES 871 


cient to protect plaintiffs from any further invasions of this char- 
acter. The chief contribution of the decision, however, was the 
holding that the exclusive right to control news of the Pirate games 
while in progress belonged to the athletic company, that reports used 
by KQV for broadcasts, even if obtained independently and from 
outside the park, deprived the athletic company of the benefits of its 
labor and expenses, that it constituted unfair competition through 
misappropriation which equity would enjoin. 

In support of its preliminary injunction the Court drew chiefly 
from International News Service v. Associated Press," rejecting 
English cases ** and one contrary decision of another Federal dis- 
trict court.’® 

Inadequacy of Common Law 


Relief other than damages is the usual and obvious gist of actions 
brought on the grounds of misappropriation. In determining the 
principles governing the issuance of an injunction in this type of 
litigation, equity is compelled to look beyond common law forms and 
requirements to sustain plaintiff's bill. The inadequacy of the com- 
mon law is aptly shown in the instant case. 


“Palming off,’ the test of unfair competition at common law,”° 
is absent. Damages are entirely conjectural. Even more liberal 
decisions of later years fall short of the mark.” 


Assumpsit based on contractual relations is inapplicable. No priv- 
ity exists between plaintiff and defendant nor does defendant obtain 
the subject matter in dispute from persons in privity with the plain- 
tiff. Assuming that defendant’s information comes entirely from 
outside the ball park, there is no wrongful interference with con- 
tractual relations of parties plaintiff—the basis for the decisions 
which protected stock quotations in the ticker cases.” 


17 Supra note 4. The court also used the Circuit Court decision in Associated 
Press v. KVOS, supra note 5; Twentieth Century Sporting Club v. Transradio, 
supra note 6; the first five ticker cases, infra note 22. 

18 Sports and General Press Agency v. Our Dogs Publishing Co., (1916) 
2 K. B. 880; Victoria Park Racing v. Taylor, supra note 11. The court’s state- 
ment that these two cases were rejected because “the doctrine of unfair com- 
petition is not recognized under English common law” fails to distinguish 
between the common law grounds of unfair competition by “palming off” and the 
extension of the underlying principles by American courts to cover cases of 
misappropriation. 

19 National Exhibition Co. v. Teleflash, supra note 6. 

20 American —- Co. v. Saginaw Manufacturing Co., 103 Fed. 281 
(C. C. A. 6th, 1900). 

21 Motor Improvements, Inc. v. A. C. Spark Plug Co., 80 F. (2d) 385 
(C. C. A. 6th, 1935). 

22 Board of Trade v. Christie Grain and Stock Co., 198 U. S. 236, 25 Sup. Ct. 
637, 49 L. ed. 1031 (1905) ; Hunt v. New York Cotton Exchange, 205 U. S. 322, 
27 Sup. Ct. 529, 51 L. ed. 821 (1907); Moore v. New York Cotton Exchange, 
270 U. S. 593, 46 Sup. Ct. 367, 70 L. ed. 750 (1926) ; McDearmott Commission 
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Trover will not lie. The kind of property interest which exists 
in broadcast rights is not subject to conversion.** 

No trespass occurs so long as defendant’s operations are conducted 
beyond the boundaries of the park.** 

No private nuisance of an enjoinable character is being maintained 
although dissents in two cases*® have urged relief on the nuisance 
theory. Analogy also is drawn ** between the Pirates case and other 
instances where the wrongful use of adjoining property has been 
prohibited by injunction.** Plaintiffs, however, are not particularly 
concerned over the use to which adjoining property is put but rather 
in preserving the usufruct of their own from misappropriation. A 
hypothetical but identical situation of unfair invasion—defendant’s 
cruising in a balloon just beyond the boundaries of the park—shows 
this legal shoe to be a misfit. The result of stretching it to cover 
the instant case also would so tend to broaden present standards of 
wrongful user and nuisance that other neighboring landowners 
might turn it against the lessees of a ball park and demand their 
exhibitions be held elsewhere. 

The intriguing possibilities of extending the rights of privacy have 
led to the suggestion** that an injunction against KOV might rest 
upon its violation of plaintiff’s privacy. The key-hole analogy has 
been used in one minority opinion*® but a review of the cases reveals 
no substantial authority in accord with this argument. The com- 
mon law right of privacy is personal. Its development has been 
sharply limited.*® Even when enlarged by Statute, as in New York,* 
Co. v. Board of Trade, 146 Fed. 961 (C. C. A. 8th, 1906); Board of Trade v. 
Tucker, 221 Fed. 305 (W. D. N. Y. 1914); Metropolitan Grain and Stock Ex- 
change v. Board of Trade, 15 Fed. 847 (C. C. N. D. Ill. 1883) ; Cleveland Tele- 
graph Co. v. Stone, 105 Fed. 754 (C. C. N. D. Ill. 1900); National Telegraph 
News Co. v. Western Union Telegraph Co., 119 Fed. 294 (C. C. A. 7th, 1902) ; 
Board of Trade v. Cella Commission Co., 145 Fed. 28 (C. C. A. 8th, 1906). 


English cases: Exchange Telegraph Co. v. Central News, Ltd., (1897) 2 Ch. 
48; Exchange Telegraph Co. v. Gregory (1896) 1 Q. B. 147. 


23 Note (1927) 50 A. L. R. 1167; Mackay v. Benjamin Franklin Realty and 
Holding Co., 288 Pa. 207, 135 Atl. 613 (1927). 


24 Detroit Baseball Club v. Deppert, 61 Mich. 63, 27 N. W. 856 (1886). 

25 Supra note 24; Victoria Park Racing v. Taylor, supra note 11. 

26 Note (1939) 24 Corn. L. R. 288. 

27 People’s Gas Co. v. Tyner, 131 Ind. 277, 31 N. E. 59 (1892); McMorran 
v. Fitzgerald, 106 Mich. 649, 64 N. W. 569 (1895); Stotler v. Rochelle, 83 Kan. 


86, 109 Pac. 788 (1910); Shaw’s Jewelry Shop, Inc. v. N. Y. Herald Co., 156 
N. Y. Supp. 651 (1915). 


28 Note (1938) 48 Yate L. J. 348. 
29 Fred Waring v. Station WDAS, 377 Pa. 433, 194 Atl. 631 at 643 (1937). 


30 Corliss v. Walker, 57 Fed. 434 (Mass. 1893); Uproar Co. v. National 
Broadcasting Co., cf., 8 F. Supp. 358 (Mass. 1934) and modification of holding 
in 81 F. (2d) 373 (C. C. A. Ist, 1936) ; Sweenek v. Pathe News, 16 F. Supp. 
746 (E. D. N. Y. 1936). Note (1924) 31 A. L. R. 283. 


31 Sections 50 and 51, New York Civil Rights Law. 
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it may be invoked only to protect personal rights.** But it is not 
necessary to wander into the realm of legal fiction to find rights of 
privacy in public exhibitions since privacy is neither claimed by 
plaintiffs nor what they want; their enterprise resorts to every 
conceivable method of publicity to attract the largest possible audience 
and prospers in ratio to community interest in these athletic events. 
Another objection to permitting public exhibitors to wrap themselves 
in the cloak of personal privacy arises from a possible clash with 
civil liberties guaranteed by the First Amendment to the ConstiTvu- 
TION.** Newspaper exposure of illegal activities, for example, might 
be threatened by injunctions grounded on the privacy alleged by an 
illicit operator. 


Inapplicability of Federal Statutes 


Federal statutes afford no adequate remedy in this or similar situa- 
tions. Jurisdictional requirements—a bar in some cases—could be 
met wherever radio broadcasts were involved; the Federal Com- 
munications Commission’s authority** to license all stations would 
prevail over the decision that major league baseball games are not 
in interstate commerce.** 

The Federal Trade Commission Act, as strengthened by the 
Wheeler-Lea Amendments of 1938,°* in some instances would serve 
plaintiffs’ interest. While the proceeding would have to be brought 
by the Commission itself under its power to halt unfair and deceptive 
acts and practices, it is no longer necessary to show the activities in 
question caused competitors to suffer damages. Deception of the 
public, the essence of the action, is sufficient. But no deception is 
shown in this case if the offensive programs were developed outside 
the ball park. 

The Federal Communications Act of 1934%7 is not violated even 
if the court relies on controverted evidence that KOV supplemented 
its broadcasts with tips received by tuning in on the authorized pro- 
gram from Station KDKA. According to the Federal Communica- 


32 Mary Garden v. Parfumerie Rigaud, 271 N. Y. Supp. 187, 151 N. Y. Misc. 
692 (1933), authority to use one’s name in advertising may be withdrawn; 
Blumenthal v. Picture Classics, 261 N. Y. 504, 185 N. E. 713 (1933), aff’g 257 
N. Y. Supp. 800, showing photographs of a street vendor without having 
obtained permission to take the picture may be enjoined. 


33 Corliss v. Walker, 64 Fed. 280 (Mass. 1894). 
34 48 Stat. 1091, 47 U. S. C. § 301 (1934). 


35 Federal Baseball Club of Baltimore v. National League of Professional 
Baseball, 259 U. S. 200, 42 Sup. Ct. 465, 66 L. ed. 898 (1922). 


36 38 Stat. 719, 15 U. S. C. §45 (1914) as amended by Wheeler-Lea Act of 
1938 (Public 447, 75th Congress). 


37 48 Stat. 1091, 47 U. S. C. §325 a (1934). 
6 
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tions Commission’s interpretation,®* this is not the sort of re-broad- 
cast which is prohibited by the Act.*® Dicta of this agency, however, 
implies that the regular “pirating” of news from a competing station 
might be considered contrary to the public interest and grounds for 
denying renewal of a broadcast license.*® 


Limitations on Protection of Intangibles 


Any effort to protect intangible values from misappropriation will 
face certain limitations which courts of equity have prescribed to 
keep the doctrine from becoming a catch-all for every sharp practice. 

Where the intangible interest is disseminated to the public—news, 
radio broadcasts, phonograph recordings, etc.—plaintiff’s rights are 
unprotected if there has been general publication. This defense, to 
be sure, is available only where plaintiff’s interest is not subject to 
statutory protection of copyright or trademark law. When the right 
to use the material is covered by contract or license—as in the ticker 
cases *'—its protection rests upon the contract and there is no gen- 
eral publication regardless of how extensive the circulation may be. 
Nor does publication necessarily become general because there is no 
contract to restrict dissemination.‘ More recently the test of inten- 
tional abandonment has been applied ** to determine whether publica- 
tion is of the “general” character that will forfeit plaintiff's property 
interest in the subject matter. 


88 Holding on this point in Twentieth Century Sporting Club v. Transradio, 
supra note 6, is contra to Federal Communications Commission decision. 


89 Rule 34.24(a) of Federal Communications Commission: “The term re- 
broadcast means reception by radio of the program of a radio station and the 
simultaneous or subsequent transmission of such program by a broadcast station.” 
In re WOCL, 2 F. C. C. Reports 284 (1936), the Commission stated: “From 
a strict standpoint, the receiving of a program of another station over an 
ordinary receiving set and then restating the information thus received over the 
microphone does not constitute a violation of §325 of the Communications 
Act.” Consult Berry, COMMUNICATIONS BY WIRE AND Rapio (1937) p. 188. 

40 In re WOCL, supra note 39: “When a station engages in the practice here 
involved, its conduct is inconsistent with fair dealing, is dishonest in nature, and 
amounts to an unfair utilization of the results of another’s labor. Moreover, the 
practice is deceptive to the public upon the whole and contrary to the interests 
thereof.” License of WOCL was renewed upon a showing that it engaged only 
once in the practice of restating news obtained through another radio station. 

41 Supra note 22. 


42 American Tobacco v. Werckmeister, 207 U. S. 284, 28 Sup. Ct. 72, 52 L. ed. 
208 (1907). Board of Trade v. Cella Commission Co., supra note 22, posting on 
blackboard is no surrender. For length of time that widely published information 
may retain protectable property values, see National Telegraph News Co. 
v. Western Union Telegraph Co., supra note 22, 60 minutes; I. N. S. v. Associ- 
ated Press, supra note 4, “so long as it has value”; Holmes’ special concurrence, 
suggesting that a specified time be stated in the injunction; Associated Press v. 

VOS, supra note 5, until editions of newspaper reached subscribers in area 
served by KVOS broadcasts. 


43 Fred Waring v. WDAS, supra note 6. 
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The right which plaintiff seeks to protect must not be one which 
gives him a monopoly or operates as a restraint upon trade.* How- 
ever, the licensing of a single purveyor of collated news reports 
(stock quotations) is not considered a monopoly on the ground that 
the licensor could have kept the information entirely to himself if 
he chose.*® Similarly, the weight of authority holds that the collector 
of news (press service) may not be compelled to sell to all dis- 
seminators (newspapers) which seek to buy.*® 

Neither may the rights asserted by the plaintiff usurp defendant’s 
right of free speech and free press. The constitutional guaranty is 
against governmental interference, and unlicensed freedom to express 
one’s views will not be upheld when they involve malicious disparage- 
ment or libel.47 But unless malice or defamation can be shown, 
courts will not sanction infringements upon civil liberties even though 
both contestants are private citizens and there is no abridgement of 
the freedom by any agency of the government.*® 


Requirements for Protection of Intangibles 


Because equity will not enjoin a purely personal wrong,*® the 
establishing of a protectable property right in an intangible value 
becomes an essential requirement. The property must be cognizable 
by courts of law, in accordance with the classical view, before equity 


will act®® but any substantial pecuniary interest has been held to be 


44 Towle v. Park, 131 U. S. 88, 9 Sup. Ct. 376, 33 L. ed. 67 (1889) ; Dr. Miles 
Medical Co. v. John D. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 
L. ed. 502 (1911). 

*> Board of Trade v. Christie, supra note 22, “So far as these contracts 
limit the communication of what plaintiff might have refrained from communi- 
cating to anyone there is no monopoly.” But consider exclusive arrangements 
of this vg in light of Clayton Act on question of discrimination, 38 Stat. 
730, 15 U. C. §13 (1914), as amended by Robinson-Patman Act of 1936 
(Public eo2° 74th Congress), and 38 Stat. 731, 15 U. S. C. § 14, on tying or 
exclusive leases. 

46 Mathews v. Associated Press, 136 N. Y. 333, 32 N. E. 981 (1895); State 
ex rel. Star Publishing Co. v. Associated Press, 159 Mo. 410, 60 S. W. 91 
(1900). Contra: New York and Chicag 4 Grain & Stock Exchange v. Board 
of Trade of Chicago, 127 Ill. 153, 19 N. E. 855 (1889); Inter-Ocean Publish- 
ing Co. v. Associated Press, 184 Ill. 438, 56 N. E. 822 (1900). 

47 Near v. Minnesota, 283 U. S. 697, 51 Sup. Ct. 625, 75 L. ed. 1357 ge 
see also Grosjean v. American Press Co., 297 U. S. 233, 56 Sup. Ct. 444 
80 L. ed. 661 (1936); Lovell v. Griffin, 303 U. S. 444, 58 Sup. Ct. 666, 
82 L. ed. 949 (1938). 

48 Corliss v. Walker, supra note 30. 


49 Pound, Equitable Relief Against Defendant and Injury to Personality 
(1916) 29 "Harv. L. Rev. 640. Allen Manufacturing Co. v. Smith, 229 N. Y. 
Supp. 692 (1928), protection granted on grounds of unfair ‘competition. 
Cf. Menard v. Houle, 11 N. E. (2d) 436 (Mass. 1937). 

50 Levy v. Walker, (1878) L. R. 10 Ch. 436, 449; National Exhibition Co. 
v. Teleflash, supra note 6, “Loss oy destructive competition are not enough 
without the ‘violation of a right” $ arte Andrew Sawyer, 124 U. S. 200 at 
210, 8 Sup. Ct. 482 at 494, 31 L. R. 2 at 405 (1888). 
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enough.*' If property be invaded, the propriety of the means has 
been considered an inadequate defense if the result is fraud.°* What 
constitutes a wrongful invasion will depend on the particular facts 
but has been broadly construed.** Once property is recognized, the 
fact that its use by another is not profitable to him may not be raised 
to avoid his liability for the infringement.™* 

Sufficient property has been found in collected news to protect it 
from misappropriation®® although news in its inception is not the 
subject of property®* and reliance on news collected by a competitor 
for “tips” about the happening of the event will not be enjoined.*? 
Goodwill,®® customer lists,°® trade secrets,°° and trade marks® have 
been considered property. Advertising matter also is property and 
imitations or misrepresentations through advertising will be halted 
by injunction.** The ability to execute an idea is the test suggested 
by some before any property in the idea may be asserted.** Others 


51 Morris v. Ashbee (1868) L. R. 7 Eq. 34; In re Eugene ae 158 U. S. 
564 at 573, 15 Sup. Ct. 900 at 922, 39 L. ed. 1092 at 1105 (1895). 

52 Weinstock v. Marks, 109 Cal. 529, 42 Pac. 142 (1895). 

53 Brennan v. United Hatters, 73 N. J. 729, 65 Atl. 165 (1906). 

54Irving Berlin v. Daigle, 31 F. (2d) 832 (C. C. A. 5th, 1929). 

557. N. S. v. Associated Press, supra note 4; Associated Press v. KVOS, 
supra note 5. See also supra note 22: Board of Trade v. Christie; National 
Telegraph News v. Western Union, “Property . . . is not, in its modern 
sense, confined to that which may be touched by the hand or seen by the 
eye . . . Such, for example, are properties built on franchises, on grant of 
government, on good will, on trade names, and the like”; Cleveland Telegraph 
v. Stone, “Complainant is greatly damaged by the broadcast scattering of these 
quotations by purloiners, who, by reason of having to pay nothing for these 
quotations so stealthily obtained by them, can obviously render complainant’s 
right of Property, acquired by payment of $2 per subscriber to the board of 
trade, valueless.” Contra: State ex rel. Star Publishing Co. v. Associated Press, 
ate + eg Note (1919) 32 Harv. L. Rev. 566, (1936) 4 Geo. Was. 

. REv. ; 


56 Sports and General Press Agency, Ltd. v. Our Dogs Publishing Co., 
Ltd., supra note 18 

57 Associated Press v. International News Service, 240 Fed. 983 (S. D. N. Y. 
1917), 245 Fed. 244 (C. C. A. 2d, 1917): Twentieth Century Sporting Club 
Vv. Transradio, supra note 6, holding appropriation of news “tips” unob- 
jectionable only when they are used to make an independent wwe 

58 Saxlehner v. Wagner, 216 U. S. 375, 30 Sup. Ct. 298, 54 L. ed. 525 
(1910) ; Uproar Co. v. National Broadcasting Co., supra note 8. 

59 Breach of confidence is always an important question. Some courts 
require the breach must be express, some permit it to be implied. Lists are 
protected in New York, California and Rhode Island: Colonial Laundries v. 
Hendry, 48 R. I. 332 (1927). They are generally unprotected in Georgia, 
Kansas, Maryland, Minnesota and Kentucky. Progress Laundry Co. v. Hamil- 
ton, 208 Ky. 348, 270 S. W. 834 (1925). 

60 Tabor v. Hoffman, 118 N. Y. 30, 23 N. E. 12 (1889); Elaterite Paint 
v. Frost, 105 Minn. 239, 117 N. W. 388 (1908). 

: ne Corp. v. General Shaver Corp., 19 F. Supp. 843 (Conn. 
937). 

62 B. V. D. v. Davega-City Radio, supra note 1; Madison Square Garden 
v. Universal Pictures, supra note 7. 

63 Universal Savings Corp. v. Morris Plan Co., 234 Fed. 382 (S. D. N. Y. 


1916). Idea protected: Liggett & Meyer v. Meyer, 101 Ind. App. 420, "194 
N. E. 206 (1935). 
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declare mere ideas do not constitute property®* even when they are 
pirated and adopted by a rival.® 

If the defendant’s right to property is as good as that of the plain- 
tiff equity will leave the parties as it finds them.* 

The principle of de minimis operates to deny protection to the 
seepage of recognized property rights; equity will not act as a police- 
man to patrol every knothole in the fence. The owner of a barn 
adjoining a ball park has been allowed to gather his friends on the 
roof to watch the games and even to sell roof space to spectators.* 
A proprietor will not be ordered to tune out the radio program he 
is playing in his public cafe whenever a copyrighted composition is 
broadcast.** He may also play copyrighted phonograph records for 
his patrons.® 

Where the parties are in the same kind of business it is easier to 
show that damaging effects of misappropriation are unfair competi- 
tion. In projections of the “related use” doctrine, however, direct 
competition is not vital’? and competition as indirect as that between 
a ball park and a broadcaster of the games should be ample. 


Deception of the public now is the more frequent test to determine 
the unfairness of the conduct."* The fact that there is no intention 
to deceive may mitigate damages*™ but will not be heard to deny 
plaintiff injunctive relief.”* Or if the practice in issue tends to 
confuse the public, as distinguished from deceiving it, equitable pro- 
tection is available.** The mention of deception as one ground for 
the decision in the Pirates case appears to venture one step farther 


o- 5) v. Equitable Life Assurance Society, 132 N. Y. 264, 30 N. E. 
65 Affiliated Enterprises, Inc. v. Gruber, 82 F. (2d) 958 (C. C. A. 

Ist, 1936), which emphasizes lack of novelty—a basis for denying idea pro- 

tection in Moore v. Ford Motor Co., 43 F. (2d) 685 (C. C. A. 2d, 1930). 

66 Tribune Co. v. Associated Press, 116 Fed. 126 (C. C. N. D. Ill. 1900). 

67 Detroit Baseball Club v. Deppert, supra note 24. 

68 Buck v. Bebaum, 40 F. (2d) 734 (S. D. Cal. 1929). 

69 Buck v. Duncan, 32 F. (2d) 366 (W. D. Mo. 1929). 

70 Aunt Jemima Mills v. Rigney, 247 Fed. 407 (C. C. A. 2d, 1917); Vogue 
Co. v. Thompson-Hudson, 300 Fed. 509 (C. C. A. 6th, 1924) ; . Wall Vv. 
Rolls Royce, 4 F. (2d) 333 (C. C. A. 3d, 1925); Finchley, Inc. v. Finchly 
Co., Inc., 40 F. (2d) 736 (S. D. N. Y. 1929) ; Standard Oil of New Mexico 
v. Standard Oil of California, 56 F. (2d) 973 (C. C. A. 10th, 1932); Churchill 
Downs Distilling Co. v. Churchill Downs, Inc., supra note 14. Contra: 
Borden Ice Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 510 
(C. C. A. 7th, 1912), but trend is toward above holdings. 

71 Supra note 15. 

72 Tsador — v. Notaseme Hosiery, 240 U. S. 179, 36 Sup. Ct. 288, 
60 L. ed. 590 (1916). 

73 Millington v. Fox, 40 Eng. Reprints 956 (High Court of Chancery 


or : Ferg Publishing Co. v. LaVerne Publishing Co., 269 Fed. 730 


Pd ee v. Old Dominion Beverage Corp., 271 Fed. 600 (C. C. A. 4th, 
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since the only deceptive or confusing result is that the public might 
believe that the KOV broadcasts were authorized by the owners of 
the baseball club. 

In the absence of malicious motives by the defendant,”* it is neces- 
sary to show his gain as a result of the misappropriation. Profit, 
however, is spelled out in many cases where the actual amount cannot 
be ascertained.”* For example, when a radio station carries an un- 
sponsored, non-commercial broadcast as a sustaining program, the 
presumption that it is conducted for profit is based on the reasoning 
that the station will cultivate greater popular interest in all its pro- 
grams and develop the potential market for business sponsors of 
its commercial broadcasts.” 

By employing the broad concept of “profit” in connection with 
the “related use” doctrine of unfair competition as recently extended, 
it is possible to forge another legal principle which would enjoin 
Station KQV in the Pirates case and halt the objectionable activities 
of misappropriators in similar instances. This weapon would be 
available whenever defendant was capitalizing on plaintiff's name 
by representations, actual or reasonably implied, that he was author- 
ized to do so; provided that protection of plaintiff’s interest did not 
operate as a restraint on commerce or deprive defendant of consti- 
tutional rights (free speech, free press). Such an answer to the 
problem admittedly rests upon strained constructions of law, though 
hardly more so than the injunction prohibiting a distilling company 
from using the name of a well known race track as a brand name 
for whiskey.”® 

This, however, does not reconcile the apparent conflict between 
three cases which enjoin this form of misappropriation’? and two 
which refuse plaintiff injunctive relief.°° While the type of infringe- 
ment on plaintiff’s rights is identical in these five situations, the con- 
flicting decisions can be explained by differences in the statements 


7 Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1909); Menard v. Houle, 
11 N. E. (2d) 436 (Mass. 1937), where the court held that in a case where 
malice plus damage to property rights as distinguished from injury to personality 
affecting feelings, sensibility and honor, equity will take jursdiction even though 
false statements and announcements are the means employed, since there is no 
adequate remedy at law. 

76 Victor Herbert v. Shanley, 242 U. S. 591, 37 Sup. Ct. 232, 61 L. ed. 
511 (1917); Jerome Remick v. American Automobile Accessories Co., 5 F. 
(2d) 411 (C. C. A. 6th, 1925); Irving Berlin v. Daigle, supra note 54. 

77 Witmark v. Bamberger, 291 Fed. 776 (N. J. 1923); Associated Press v. 
KVOS, supra note 5; Fred Waring v. WDAS, supra note 6. 

78 Churchill Downs Distilling Co. v. Churchill Downs, Inc., supra note 14. 

79 Pittsburgh Athletic Co. v. KOV, supra note 16; Twentieth Century 
Sporting Club v. Transradio; Fred Waring v. WDAS, both supra note 6. 

80 National Exhibition Company v. Teleflash, supra note 6; Victoria Park 
Racing v. Taylor, supra note 11. 
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of fact. Plaintiffs in the three cases were successful only after 
showing that they had taken all possible precautions to prevent appro- 
priation of the interests they sought to reserve. In the Pirates and 
Twentieth Century cases, ticket holders were bound by terms of the 
license not to communicate any reports of the events while they were 
in progress. In the Fred Waring suit, the radio station was bound 
by the statement, “not for broadcast,” which appeared on the phono- 
graph recording. No attempted restrictions of this nature are dis- 
closed in the two cases contra. 

Without placing undue emphasis on this element of difference, it 
is raised to point out one additional and important prerequisite to 
relief—plaintiff must do all within his power to protect and control 
the interest he asserts. The lessee of a ball park cannot build a 
fence to the sky. Yet it seems reasonable and proper to insist that 
he take positive steps to exercise dominion over every phase of 
property interest created by the games that are played on the premises. 
By doing all that he can, he will stand on firmer ground in his 
prayer for equitable protection when what he is able to do falls short 
of what he tries to accomplish and when he will suffer substantial 
damage through no fault or omission of his own. 


Conclusion 


The thread of unfair competition runs through and ties together 
these cases of misappropriated property interests. Special circum- 
stances may impel legislatures to draw a sharper line between pro- 
tectable and “public” property values.* Judicial interpretation, how- 
ever, has created persuasive authority for extending the law of 
unfair competition to meet modern business situations. Changing 
problems of commerce are responsible for the comparative flexibility 
which this branch of the law has achieved and retained. 

Such ingenious bases for relief as right of privacy, wrongful user 
and private nuisance*®* hold fast to the old pigeonholes. While they 
may be applied to afford relief in some instances they offer an 
oblique approach at best in failing to recognize the true character of 
the rights asserted by plaintiff or the essential reason why defend- 
ant’s practices should be enjoined. 

The trend of recent cases** indicates that a limit has been reached 
in stretching apparent analogies from other fields and focuses re- 
newed attention on the doctrine of unfair competition as today’s 


81 Supra note 2. 
82 Supra notes 25, 26, 28, 29. 
83 Supra notes 4 to 9. 
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growing point in commercial law. The caution these courts have 
displayed in their decisions reveals a careful balancing of public 
interest factors and commends their continued exercise of reasonable 
restraint in bending established principles to protect intangible values 
from misappropriation. EucEneE S. Ross. 


“UNLAWFUL CONDUCT” AND THE NATIONAL LABOR 
RELATIONS ACT 


In National Labor Relations Board v. Fansteel Metallurgical Cor- 
poration’ the Supreme Court of the United States for the first 
time passed on the validity of the sit-down strike. The National 
Labor Relations Board petitioned the Supreme Court for certiorari 
after the Circuit Court of Appeals? refused to enforce an order of 
the Board® for the reinstatement of certain sit-down strikers. 


In 1936 the employees of respondent corporation started organiz- 
ing. The respondent corporation immediately countered by conduct 
constituting unfair labor practices within the meaning of section 
8(1) of the National Labor Relations Act*—anti-union statements 
and actions, isolation of the union president, and use of a labor 
spy. By 1937 the union’s membership reached a majority of the 
employees, thus imposing on respondent a duty under the Act to 
bargain collectively with it upon request. The union requested the 
superintendent of respondent’s plant to negotiate with respect to 
rates of pay, hours and conditions of employment. Upon the super- 
intendent’s refusal, the union committee declared a sit-down strike. 
Ninety-five employees thereupon occupied two key buildings of the 
plant. In the evening of the first day of the occupation respondent’s 
counsel requested the men to leave the buildings and upon their 
refusal “announced in loud tones that all the men in the plant were 
discharged for the seizure and retention of the buildings.” Re- 
spondent secured an injunction commanding surrender of the prem- 
ises. The sheriff, called in to evict the men under a writ of 
attachment for contempt of court, succeeded only after a pitched 
battle. The men thus ousted were arrested and most of them fined 
and given jail sentences for violating the injunction. The Supreme 


159 Sup. Ct. 490, 82 L. ed. (adv. op.) 469 (U. S. 1939). 
— Metallurgical Corp. v. N. L. R. B., 98 F. (2d) 375 (C. C. A. 7th, 
). 


3In the Matter of Fansteel Metallurgical Corporation and Amalgamated 
Association of Iron, Steel and Tin Workers of North America, Local 66. 
5 N. L. R. B. 930 (1938). 


#49 Stat. 449 (1935); 29 U. S. C. Supp. IV, §§ 151-166 (1938). 
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Court of Illinois® affirmed the lower court and the Supreme Court 
of the United States® denied certiorari. In the meantime respondent 
resumed operation of the plant without rehiring all of the men who 
had occupied the buildings or all those who had aided and abetted 
the sit-downers by bringing them supplies. After hearings on a 
complaint filed by the union the Board issued its decision and order’ 
directing respondent to cease and desist from interfering with the 
rights of the employees as guaranteed by section 7 of the Act, from 
dominating or assisting the company union formed subsequent to the 
sit-down strike, and from refusing to bargain collectively with the 
union. The Board, having found a refusal to bargain prior to the 
strike, also ordered the respondent to bargain collectively with the 
union, to offer to the employees who had gone on strike reinstate- 
ment with back pay for a designated period, to withdraw recognition 
of the company union, and to post notices of compliance with this 
order of the Board. The Board found respondent was not guilty of 
discrimination as to hire and tenure under section 8(3). The Circuit 
Court of Appeals® set aside the Board’s order. The Supreme Court® 
sustained the order of the Board in so far as it required respondent 
to cease and desist from interfering with the organization of the 
employees, from dominating the union sponsored by respondent upon 
resuming operations, and affirmatively ordered respondent to with- 
draw recognition of this company union. All of the other provisions 
of the Board’s order, including the reinstatement order, were set 
aside. One Justice concurred in part and two Justices dissented in 
part. 

In disposing of the Fansteel case the Court had to deal with a 
problem that was far reaching in scope as it concerned all organized 
labor and all industries which employ organized labor. The Court 
held in balance two types of unlawful conduct: one on the part of 
the union—the sit-down strike; the other on the part of the Fan- 
steel Company—the unlawful labor practices. Thus the Court in 
effect had to choose between the lesser of two evils. 

That the sit-down strike was illegal’? was assumed and admitted 


5 Fansteel Metallurgical Corp. v. Lodge 66, 295 Ill. App. 323, 14 N. E. (2d) 
991 (1938). 


6 Ark v. Fansteel Metallurgical Corp., 59 Sup. Ct. 582, 82 L. ed. (adv. op.) 
547 (U. S. 1939). 


7 Supra note 3. 
8 Supra note 2. 
9 Supra note 1. 


10 Apex Hosiery Co. v. Leader, 90 F. (2d) 155 (C. C. A. 3rd, 1937), reversed 
by the Supreme Court ‘ — the ground that the cause is moot.” 302 U. S. 
656, 58 Sup. Ct. 362, 82 L. ed. 508 (1937); Fansteel Metallurgical Corp. v. 
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by all parties; the holding by the Board that respondent was guilty 
of unfair labor practices within the meaning of the Act was sustained 
by the Supreme Court. For the Court to hold that the sit-down 
strike was legal would violate all present legal concepts; the union 
did have legal remedy in the form of a complaint to the Board and 
thus did not have to resort to the sit-down strike. As the sit-down 
strike was accompanied by violence and a trespass, the actions of 
respondent were certainly the less reprehensible of the two conflicting 
groups. 

But in upholding the contentions of the Fansteel Corporation the 
Court was unfortunate in its choice of grounds for the decision. 
The Court placed its decision on the ground that the National Labor 
Relations Act protects only “lawful conduct.” 


In Erie Railroad Co. v. Tompkins“ the Supreme Court held that 
the Federal courts cannot treat questions before them as ones of 
“general law” but that the federal courts must apply the law of the 
state as declared by the highest court of that state. If we combine 
the principles of the instant case and the Erie case it is readily seen 
that a very undesirable result will be attained in the administration 
of the Act for it will be chaotic and different in each of the forty- 
nine jurisdictions of the United States. 


The Erie case requires the Federal courts to recognize and enforce 


state law; the instant case holds that employers, irrespective of their 
own conduct, can discharge employees for unlawful conduct, which 
unlawful conduct by the Erie case is to be determined by local law. 
Thus, in New Jersey an employer can discharge employees who go 
on strike for a closed shop’? without fear of repercussions from the 
National Act, while in New York an employer will be called to an- 
swer a complaint before the Board if he discharges employees who 
go on strike for a closed shop.** A New Jersey employer can dis- 
charge employees for picketing where no strike exists;* in New 
York the right to picket does not depend upon the presence of a 
strike.‘* Sympathetic strikes and picketing are lawful in Arkansas, 


Lodge 66, supra notes 5 and 6; General Motors Corp. v. United Automobile 
Workers, Circuit Court, Genesee County, Michigan, 1937, C. C. H. Labor Law 
Serv. par. 16354 


11 304 U. S. 64, 58 Sup. Ct. 817, 82 L. ed. 1188 (1938). 


12Canter Sample Furniture House v. Retail Furniture Employees, 122 
N. J. Eq. 575, 196 Atl. 210 (1937). 


13 Williams v. Quill, 277 N. Y. 12 N. E. (2d) 938) (1938), certiorari 
denied 303 U. S. 621, 58 Sup. Ct. 650, "82 L. ed. 1085 (19 


14 Mode Novelty Co. v. Taylor, 122 N. J. Eq. 593, ~ a 819 (1937). 


(1938) v. Quill, supra note 13; People v. Tepel, 3 N. Y. S. (2d) 779 





EDITORIAL NOTES 883 


California, Maryland, North Carolina and New York;'* they are 
condemned in Florida, Massachusetts and New Jersey.17 Oregon 
adopted an Anti-Picketing Law** while similar measures were re- 
jected by the voters in California and Washington. Each phase of 
labor strife is dealt with differently in each state. 


The instant case raises some nice questions concerning the rein- 
statement power of the Board. The Board has developed by its 
decisions a general rule that commission of a felony constitutes 
sufficient ground for refusing reinstatement to an employee but the 
commission of a misdemeanor does not. There seems to be merit in 
this rule of the Board based on its interpretation of the Act’® that 
its power to order reinstatement is discretionary. “In the exercise 
of that discretionary power, the Board considers the probable effect 
of the restoration of the working relationship upon future relations 
between the employer and the employees. The Board does not con- 
done violence on the part of any party to a labor dispute.”° In cases 
of serious offenses, it has withheld orders for the reinstatement of 
the guilty individuals.** But where the misconduct is not grave,?? 
and where, in addition, the employer’s conduct, whether in reinstating 
persons equally guilty with those whose reinstatement is opposed,?* 
or in other ways,** gives rise to the inference that union activities 


16 Meier v. Speer, 96 Ark. 618, 132 S. W. 988 (1910); Parkinson Co. v. 
Building Trades Council, 154 Cal. 581, 98 Pac. 1027 (1908); Seymour Ruff 
& Sons v. Bricklayers’ Union, 163 Md. 687, 164 Atl. 752 (1933) ; Bossert v. 
Dhuy, 221 N. Y. 342, 117 N. E. 582 (1917) ; W. F. Construction Corp. v. 
Hanson, 250 App. Div. 727, 293 N. Y. S. 170 (1937). 


17 Jetton-Dekle Lbr. Co. v. Mather, 53 Fla. 969, 43 So. 590 (1907); Burn- 
ham v. Dowd, 217 Mass. 351, 104 N. E. 841 (1914); Armstrong Cork & 
Insulation Co. v. Walsh, 276 Mass. 263, 177 N. E. 2 (1931); Booth & Bro. v. 
Burgess, 72 N. J. Eq. 181, 65 Atl. 226 (1906). 

18 LABoR RELATIONS REPORTER, November 14, 1938, p. 7. 

19 Sec. 10(c). 

20See Matter of Kentucky bags oy i te - United Brick and Clay 
Workers of America, Local No. 510,  &, 455, order enforced in 
National Labor Relations Board v. AAS Finbrick Company, 99 F. (2d) 
89 (C. C. A. 6th, 1938); rehearing denied Oct. 12, 1938. (Footnote by the 
Board number 57). 

21 See, for example, Matter of Kentucky Firebrick Company and United 
Brick and Clay Workers of America, Local No. 510, 3 N. L. R. B. 455, order 
enforced in National Labor Relations Board v. Kentucky Firebrick Company, 
99 F. (2d) 89 (C. C. A. 6th, 1938). (Footnote by the Board number 58). 

22 See, for example, Matter of The Louisville Refining Company and Inter- 
national —— Oil Field, Gas Well and Refinery Workers of America, 
4N. L. R. B. 844. (Footnote by the Board number 59). 

23 See, fl example, Matter of United States Stamping Company and Enamel 
ao Union, No. 18630, 5 N. L. R. B. 29. (Footnote by the Board num- 

r 60). 

24See, for example, Matter of Stackpole Carbon Company and. United 
Electrical & Radio Workers of America, Local Noe. 502, 6 N. L. R. B. 171. 
(Footnote by the Board number 61). 
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rather than misconduct is the basis of his objection, the Board has 
usually required reinstatement.”> ” 

If the Supreme Court meant what it said in the way it said it in 
the instant case, the above principle will have to be reconsidered by 
the Board and administered with reference to state law. Such a 
checkerboard administration of a national act is not desirable. 

In dealing with the fourteen who “aided and abetted” it is sub- 
mitted that they should have been allowed reinstatement. As pointed 
out by Mr. Justice Stone, section 2 (3) should be construed to cover 
them and they should be considered as remaining “employees” 
within the meaning of the Act and thus entitled to the benefits of 
the Act. Also, the discharge by respondent’s counsel was directed 
to those occupying the two buildings and not directed generally 
toward those who had gone on strike. But this again illustrates the 
chaos created by the basis of the decision of the majority. 

It is to be hoped that in the future application of the instant case 
it will be strictly construed and limited to its facts. The Court could 
have just as effectively outlawed the sit-down strike without using 
the all-inclusive language that it did.** 

A logical sequel to the final declaration of illegality of sit-down 
strikes was evidenced on April 3, 1939 in the Federal District Court 
in Philadelphia. Invoking the Sherman Act?’ in a civil action by 
the Apex Hosiery Company against the American Federation of 
Hosiery Workers,”* a jury returned a verdict of $237,311, which 
amount was mandatorily tripled by the Sherman Act and $25,000 
added for counsel fees, for restraint of interstate commerce. Labor 
unions have been fined before under the Sherman Act for the opera- 
tion of boycotts and physical interference with interstate commerce*® 
but this is the first time the Sherman Act has been invoked as a 
result of a sit-down strike. This case will undoubtedly be appealed 
to the Supreme Court for when the Court*® considered the injunc- 


25 Cf., Fansteel ae ical Corporation v. National Labor e_ Board, 
. 930; 


98 F. (2d) 375 (C. C. A. 7th, 1938), setting aside order in 5 N. L. 
certiorari granted Nov. 19, 1938. (Footnote by the Board number 6). Turp 
ANNUAL REPORT OF THE NATIONAL Lasor RELATIONS Boarp, p. 211. 

26 The Court appears to have gone too far in restricting the protection af- 
forded employees by the Act; the Board, on the other hand, has attempted to 
stretch that protection too far. By adhering closely to the Act itself a sane 
middle ground would be attained. See Ward, “Discrimination” Under the 
National Labor Relations Act (1939) 48 Yate L. J. 1152. 

2726 Stat. 209 (1890); 15 U. S. C. §1 (1934). 

28 Labor Relations Reporter, April 10, 1939, page 6. 

29 Lawlor v. Loewe, 235 U. S. 522, 35 Sup. Ct. 170, 59 L. ed. 341 (1915) ; 
Coronado Coal Co. v. United Mine Workers, 268 U. S. 295, 45 Sup. Ct. 551, 
69 L. ed. 963 (1925). 

30 Leader v. Apex Hosiery Co., 302 U. S. 656, 58 Sup. Ct. 362, 82 L. ed. 
508 (1937). 
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tion case it did not rule on the antitrust phase. In considering this 
civil action, section 6 of the Clayton Act* will no doubt be brought 
up for interpretation. The Supreme Court stated in American Steel 
Foundries v. Tri-City Central Trades Council** that the Clayton Act 
“is merely declaratory of what was the best practice always. Congress 
thought it wise to stabilize this rule of action and render it uniform.” 
Bedford Cut Stone Co. v. Stone Cutters’ Association ** held ‘that 
section 6 did not legalize the actions of labor unions in restraint of 
interstate commerce. And in Duplex Printing Press Co. v. Deer- 
ing** the Court stated “there is nothing in the section to exempt such 
an organization or its members from accountability where it or they 
depart from its normal and legitimate objects and engage in an actual 
combination or conspiracy in restraint of trade.” 


Harry O. Morris. 


31 “That the labor of a human being is not a commodity or article of com- 
merce. Nothing contained in the antitrust laws shall be construed to forbid 
the existence and operation of labor, agricultural, or horticultural organiza- 
tions, instituted for the purposes of mutual help, and not having capital stock 
or conducted for profit, or to forbid or restrain individual members of such 
organizations from lawfully carrying out the legitimate objects thereof; nor 
shall such organizations, or the members thereof, be held or construed to be 
illegal combinations or conspiracies in restraint of — under the antitrust 
laws.” 38 Stat. 730, §6 (1914); 15 U. S. C., §17 (1934). 

32 257 U. S. 184, 42 Sup. Ct. 72, 66 L. ed. 189 (1921). 

33 274 U. S. 37, 47 Sup. Ct. 522, 71 L. ed. 916 (1927). 


$4254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 (1921). 





ANNOTATIONS OF OPINIONS OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


OFFICERS RESERVE CorPS—INCOMPATIBLE OFFICES—ELIGIBILITY 
to Hotp Civit anp Mivitary OFFICE SIMULTANEOUSLY.—Raymond 
L. Morris, second lieutenant, Infantry Reserve, Officers’ Reserve 
Corps, on active duty with the Civilian Conservation Corps for some 
time before and until December 26, 1935, was granted on that day 
leave of absence with pay until January 16, 1935. During the above 
three-week period, he served as a junior agronomist with the Depart- 
ment of Agriculture, by appointment without civil service classifica- 
tion. The President of the United States, at the request of the Civil 
Service Commission, asked the Attorney General his opinion as to 
whether a Reserve Officer who, while in an “active duty status,” 
assumes a civil office thereby vacates both offices, retains both offices, 
or vacates one and retains the other. Held, that the civil appointment 
was valid and the officer’s commission not vacated. Sec. 1222, R. S.,? 
restraining an “officer on the active list” from holding “a civil office,” 
under penalty of thereby vacating his military commission, did not 
apply to a Reserve Officer, whether on active duty or not. Sec. 1763, 
R. S.,? prohibiting the holding of more than one office where the an- 
nual compensation attached to one office is less than $2,500, is also in- 
applicable. Finally, “under the circumstances,” the military and the 
civil office were not inherently incompatible, as gauged by common 
law precedent. Op. Att’y Gen., 1938: Eligibility of Member of Offi- 
cers’ Reserve Corps to Hold Civil Office, Vol. 39, Op. No. 53. 


While the Attorney General refuses to construe regulations of the 
Civil Service Commission, 20 Ops. Att’y Gen. 649 (1893); 25 id. 
492 (1905), he will render opinions on extraneous legal tangles to 
advise the Commission. 


Although the doctrine of “incompatibility of public offices” is firmly 
embedded in the common law, a workable definition, nevertheless, can 
hardly be formulated. Howard v. Harrington, 114 Me. 443, 96 Atl. 
769 (1916). “Considerations of public policy” determine whether 
the holding of more than one office by one person is incompatible. 
Abry v. Gray, 58 Kan. 148, 48 Pac. 577 (1897). Public offices whose 


1“No officer of the Army on the active list shall hold any civil office, whether 
by election or appointment, and every such officer who accepts or exercises the 
functions of a civil office shall thereby cease to be an officer of the Army, and 
his commission shall - thereby vacated.” §1222, R. S., 16 Stat. 319 (1868), 
10 U. S. C. §576 (1934). 


2“No person who holds an office the salary or annual compensation at- 
tached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 
unless specially authorized thereto by law; but this shall not apply to retired 
officers of the Army or Navy whenever they may be elected to public office 
or whenever the President may appoint them to office by and with the advice 
and consent of the Senate.” §1763, R. S., 28 Stat. 204 (1894), 43 Stat. 245 
(1924), 5 U. S. C. §62 (1934). 
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“functions are inconsistent” are labeled incompatible. Kenney v. 
Goergen, 36 Minn. 190, 31 N. W. 210 (1886). Acceptance of the 
latter, though inferior, of two incompatible offices vacates the former. 
Lopez v. Martorell, 59 F. (2d) 176 (C. C. A. Ist, 1932) ; MecHem, 
Pus. Orr., § 420. Of course, many public offices, even coincident 
military and civil ones, are not incompatible. Ex parte Archie Dailey, 
93 Tex. Crim. Rep. 68, 246 S. W. 91 (1922). Common law incom- 
patibility can be best comprehended by a survey of the innumerable 
factual situations adjudicated. See annotations in L. R. A. 1917A 
216 and (1936) 100 A. L. R. 1162. Statutes, state and federal, have 
branded specific offices, or classes of offices, incompatible per se. See, 
for example, discussion of a state constitutional provision in State v. 
Clarke, 21 Nev. 333, 31 Pac. 545 (1892) (forbidding Federal office 
holder from assuming state office). In interpreting an early and 
restricted piece of Federal legislation, the Act of May 7, 1822, c. 107, 
3 Stat. 693, Story, as circuit judge, felt that its “great object” was 
to suppress unjustified “extra compensation for services purely inci- 
dental to a single office.” U.S. v. Morse, Fed. Case No. 15820 
(C. C. D. Me. 1844). Justice Story’s basic thought is reiterated and 
given broad and concrete application in § 1763, R. S., supra. Sec. 
1763 has been analyzed and applied by the Supreme Court of the 
United States. Badeau v. U. S., 130 U. S. 439, 449, 9 Sup. Ct. 579, 
582, 32 L. ed. 997, 1000 (1889). Two government offices, each 
yielding $2000 or more yearly, may not be incompatible, thus may 
not preclude double compensation. U.S. v. Brindle, 110 U. S. 688, 
4 Sup. Ct. 180, 28 L. ed. 286 (1884). Frequently, retired army offi- 
cers, receiving pay as such, who have entered civil office, encounter 
the restrictions of § 1763. Geddes v. U. S., 38 Ct. Cl. 428 (1903) ; 
Yates v. U. S., 25 Ct. Cl. 296 (1890). 

The focal point of the instant Opinion is the very contentious 
§ 1222, R. S., supra, which, like its cousin, § 1763, R. S., supra, is a 
partial codification of the common law generalities, inasmuch as it 
declares the contemporaneous holding of a civil office and a military 
office incompatible per se. See speech of Gen Logan, Cong. Globe, 
4lst Cong., 2d sess., Appendix, p. 150. The Attorney General has 
said that the above two offices are “antithetical; their duties are, if 
not inconsistent, at any rate, widely different and there is to be no 
point where they include or overlap each other.” 29 Ops. Att’y Gen. 
298, 301 (1912). Further, “the manifest purpose was to disencumber 
army officers of every species of official duty not belonging to their 
military profession.” 13 id. 310 (1870). In the light of the statute, 
therefore, the Attorney General has “advised” officers in the regular 
army not to accept proffered civil offices, upon penalty of forfeiting 
their military commissions. 14 id. 200 (1873) (Gen. Wm. T. Sher- 
man, appointment as Secretary of War); 18 id. 11 (1884) (Army 
engineer, city board of street paving experts). The term, “civil 
office,” describes even the non-paying municipal office of park com- 
missioner of the city of Philadelphia, 13 id. 310 (1870). Mr. Justice 
Holmes has said, in a dictum, that the performance of a single transi- 
tory act of a civil nature did not, however, constitute “holding a civil 


office.” Carrington v. U. S., 208 U. S. 1, 28 Sup. Ct. 203, 52 L. ed. 
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367 (1908). The presidency of the Emergency Fleet Corporation, 
incidentally, is not an “office of the United States”; thus the claimant 
is entitled to retired officer’s pay in addition to civilian salary. Dalton 
v. U. S., 71 Ct. Cl. 421 (1931). 

Taking leave of absence is not an available method of circum- 
venting the provision of § 1222. 19 Ops. Att’y Gen. 600 (1890) ; 
30 id. 184 (1913). An officer of the regular army is not “author- 
ized” to accept the presidency of a state university. 35 id. 187 
(1927). But he may be instructor of military tactics at a school 
which has a R. O. T. C. unit. National Defense Act, as amended by 
the Act of June 4, 1920, c. 227, 41 Stat. 759, 776 (replacing § 1225, 
R. S., 25 Stat. 491). Also, he may be detailed to the Geological 
Survey if he is not thereby separated from his troops. 16 id. 499 
(1880). The Comptroller General, with emphasis on the inconsist- 
ency of a divided control, has also “warned” army officers on the 
active list against unwarranted outside activity. 24 Comp. Dec. 502 
(1918) (army officer, acting as disbursing officer of the Treasury 
Department) ; 25 Comp. Dec. 666 (1919) (army officer, on leave of 
absence, conducting investigation for Tariff Commission). 

The Judge Advocate General and the Attorney General have al- 
ways disagreed on whether a regular army officer may legally hold 
a commission in another military organization. Cf., J. A. G., May 
29, 1879, and 29 Ops. Att’y Gen. 298 (1912). The Attorney Gen- 
eral, while holding that a Colonel of the National Guard of a State 
did not hold a “civil office,” in the sense of § 1222, R. S., supra, 
stated, however, that, in time of war, there may be actual incom- 
patibility (as tested by common law postulates) between the two 
military positions. 29 id. 298 (1912). See Badeau v. U. S., supra. 

In specific instances Acts of Congress have overridden § 1222. 
One of the Commissioners of the District of Columbia must be an 
army officer on the active list. D. C. Code, tit. 20, §§ 12-16. Any 
officer of the United States Army may be appointed a member of 
the Great Lakes Bridge Commission, “notwithstanding the pro- 
visions of § 1222, R. S.” Act of June 25, 1930, 46 Stat. 818. 

As indicated, many opinions have warned of the legal conse- 
quences of § 1222, but there seems to be no recorded litigation of a 
military officer forced to lose his military status because of assum- 
ing a civil office. But see, for the converse of the above situation, 
Ballf v. Krauz, 82 F. (2d) 315 (C. C. A. 9th, 1936). There is, 
however, a strong precedent for the instant opinion in the case of 
an officer of the Voluntary Army who was held not to have for- 
feited his commission by becoming Attorney General of North 
Dakota. 22 Ops. Att’y Gen. 88 (1898). The War Department has 
always cited the above opinion for the proposition that § 1222 
touches only “officers of the Regular Army,” reasoning that only 
those persons “permanently engaged” in military service should be 
affected. J. A. G. 324.241, Jan. 5, 1918; J. A. G. 210.4, Sept. 5, 
1918; J. A. G. 013.2, Sept. 30, 1918. An officer of any component 
of the United States Army, except the Regular Army, may be com- 
missioned a Notary Public of the District of Columbia. J. A. G. 
210.4, Nov. 4, 1918. 
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The Officers’ Reserve Corps, created by § 37 of the National 
Defense Act of 1916, as amended by § 3 of the Act of June 15, 1933, 
provides that reserve officers are not officers of the regular army; 
do not embark exclusively on military careers; may not, except in 
emergencies, be employed on active duty for more than fifteen days 
in one calendar year without their consent; while not “on active 
duty” are not deemed officers of the United States; are entitled to 
no pay except while “on active duty”; and items of like tenor. 
48 Stat. 153 (1933), 10 U. S. C. (1934) §§ 351-371. By definition, 
the phrase, “on active duty,” describes the status of all officers “on 
the active list,” but, on the other hand, reserve officers and retired 
officers, though they may be temporarily “‘in active service,” i.e., “on 
active duty,” are nevertheless not “‘on the active list.” 19 Ops. Att’y 
Gen. 600 (1890); 38 id. 239 (1935). It is to be noted that § 1222, 
supra, applies only to an “officer of the Army on the active list” 
[italics supplied]. The maxim, inclusio unius est exclusio alterius, 
seems appropriate. 

In conclusion, a common sense appeal to the basic purpose of the 
Reserve Corps—namely, the maintenance of a trained body of 
“civilian soldiers,” pursuing civil vocations primarily, but subject 
to full military discipline while on active duty—demonstrates that 
application of the restrictions of § 1222 would be congenitally incon- 
sistent with the fundamental concept of the Reserve Corps. More- 
over, a fastidious adherence to the niceties of the wording of the 
pertinent statutes and the opinions examining them lead to a like 
result. It should be noted that the instant anomalous situation of 


a reserve officer in an active duty status on an extended leave of 
absence is sui generis and thus not unjustifiably might be decided as 
a res integra. Therefore, in spite of the express statutory coverage 
of the normal situation, it was of significance that the Attorney 
General inserted in the instant opinion the phrase, “under the circum- 
stances of this case,” in order to satisfy the still compelling require- 
ments of the common law criteria. G. B. C., Jr. 
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ADMINISTRATIVE Law — JUDICIAL REVIEW — REVIEWABILITY OF 
NEGATIVE OrpEerRS.—The Houston Natural Gas Corporation made 
a petition to the Securities and Exchange Commission for exemption 
from the provisions of the Public Utility Holding Company Act of 
1935, 49 Stat. 838, 15 U. S. C., §79 et seg. After hearing the 
petition the Commission made the following order: “Houston Nat- 
ural Gas Corporation having made application for exemption from 
the provisions of the Public Utility Holding Company Act of 1935; 
notice and opportunity for hearing on said application having been 
duly given; a hearing having been held on said application; oral 
argument having been held before the Commission in connection with 
said application; the record in this matter having been duly con- 
sidered, and the Commission having made appropriate findings of fact 
as fully set forth in the Commission’s Findings of Fact and Opinion 
this day issued: 

“Tt is ordered, that the application for exemption is hereby 
denied.” 

The Gas Corporation petitioned the Circuit Court of Appeals 
to review the order. Held, that the order is not reviewable, because 
it is a negative order. Houston Natural Gas Corporation v. Securi- 
ties and Exchange Commission, 100 F. (2d) 5 (C. C. A. 4th, 1938). 

Preliminary procedural orders and final orders or opinions of 
administrative agencies which are merely findings of fact or valua- 
tions and not really orders at all are clearly not reviewable. U. S. v. 
Illinois Central Railroad Co., 244 U. S. 82, 37 Sup. Ct. 584, 61 
L. ed. 1007 (1917); U. S. v. Los Angeles and Salt Lake City 
Railroad Co., 273 U. S. 299, 47 Sup. Ct. 413, 71 L. ed. 651 (1927) ; 
Great Northern Railway Co. v. U. S., 277 U. S. 172, 48 Sup. Ct. 467, 
72 L. ed. 838 (1928); U.S. v. Atlanta, B. and Coast Railroad Co., 
282 U. S. 522, 51 Sup. Ct. 277, 75 L. ed. 513 (1931); Delaware 
and Hudson Co. v. U. S., 266 U. S. 438, 45 Sup. Ct. 153, 69 L. ed. 
369 (1924); Federal Power Commission v. Metropolitan Edison 
Co., 304 U. S. 375, 58 Sup. Ct. 963, 82 L. ed. 1408 (1938) ; Jones 
v. Securities and Exchange Commission, 298 U. S. 1, 56 Sup. Ct. 
654, 80 L. ed. 1015 (1936); Mallory Coal Co. v. National Bttumi- 
nous Coal Commission, 99 F. (2d) 399 (App. D. C. 1938). 

If the administrative agency denies a license, an authorization, or 
an exemption, its denial is final and not subject to review directly. 
Piedmont and Northern Railway Co. v. U. S., 280 U. S. 469, 50 Sup. 
Ct. 192, 74 L. ed. 551 (1930) ; Lehigh Valley Railroad Co. v. U. S., 
280 U. S. 469, 50 Sup. Ct. 192, 74 L. ed. 551 (1930); Lehigh Valley 
Railroad Co. v. U. S., 243 U. S. 412, 37 Sup. Ct. 397, 61 L. ed. 819 
(1917); Cf., The Chicago Junction Case, 254 U. S. 258, 44 Sup. Ct. 
317, 68 L. ed. 667 (1924) ; Colorado v. U. S., 271 U. S. 153, 46 Sup. 
Ct. 452, 70 L. ed. 878 (1926) ; Shannahan v. U. S., 303 U. S. 596, 
58 Sup. Ct. 732, 82 L. ed. 1039 (1938). But review of the order 
of denial may be had indirectly. Shields v. Utah, Idaho Central Rail- 
road Co., 59 Sup. Ct. 160 (U. S. 1938); Utah Fuel Co. v. Nat. 
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Bituminous Coal Comm., 59 Sup. Ct. 409 (U. S. 1939); Cf., U. S 

v. Corrick, 298 U. S. 435, 56 i Ct. 829, 80 L. ed. 1263 (1936). 
Tf a property right is withheld or jeopardized by a negative order, 
the aggrieved party may have it reviewed. American Sumatra To- 
bacco Corp. v. Securities and Exchange Comm., 93 F. (2d) 236 (App. 
D. C. 1937); Pacific Power and Light Co. v. Fed. Power Comm., 
98 F. (2d) 835 (C. C. A. 9th, 1938) (aff’d U. S. Supreme Court, 
April 17, 1939, 6 L. W. 1140); Cf., Maher v. U. S., 23 F. Supp. 810 
(Ore. 1938) (rev’d on another ground, U. S. v. Maher, U. S. 
Supreme Court, April 17, 1939, 6. L. W. 1138). Contra: Carolina 
Aluminum Co. v. Fed. Power Comm., 97 F’. (2d) 435 (C. C. A. 4th, 
1938) ; Newport Electric Corp. v. Fed. Power Comm., 97 F. (2d) 
580 (C. C. A. 2d, 1938). 

Appeals to the courts from orders of the Interstate Commerce 

Commission are made under the Urgent Deficiencies Act, 38 Stat. 219 
(1913); 28 U. S. C. §§ 43-48 (1934). Negative orders are not re- 
viewable in those cases or similar ones. Proctor and Gamble Co. v. 
U. S., 225 U. S. 282, 32 Sup. Ct. 761, 56 L. ed. 1091 (1912) ; 
Hooker v. Knapp, 225 U. S. 302, 32 Sup. Ct. 769, 56 L. ed. 1099 
(1912) ; Standard Oil Co. v. U. S., 283 U. S. 235, 51 Sup. Ct. 429, 
75 L. ed. 999 (1931) ; U.S. v. Corrick, supra (order of Secretary of 
Agriculture under the Packers and Stockyards Act) ; U.S. v. Griffin, 
303 U. S. 226, 58 Sup. Ct. 601, 82 L. ed. 764 (1938); Allison v. 
U. S., 12 F. Supp. 862 (S. D. N. Y. 1935), aff'd, 296 U. S. 546, 
56 Sup. Ct. 175, 80 L. ed. 387 (1935); Dtamond Tank Transport 
v. U. S., 23 F. Supp. 497 (W. D. Wash. 1938), aff'd, 59 Sup. Ct. 149 
(U. S. 1938) ; Crancer v. U. S., 23 F. Supp. 690 (E. D. Mo. 1938), 
aff'd, 59 Sup. Ct. 149 (U. S. 1938). Orders affirmative in substance 
and negative in form only will be reviewed. Alton Railroad " 3 
U. S., 287 U. S. 229, 53 Sup. Ct. 124, 77 L. ed. 275 (1932) ; 
v. New River Co., 265 U. S. 533, 44 Sup. Ct. 610, 68 L. ed. 7168 
(1924) ; Intermountain Rate Cases, 234 U. S. 476, 34 Sup. Ct. 986, 
58 L. ed. 1408 (1914); U.S. v. La. and Pac. Railway Co. (Tap Line 
cases) 234 U. S. 1, 34 Sup. Ct. 741, 58 L. ed. 1185 (1914); Missis- 
sippi Valley Barge Line Co. v. U. S., 292 U. S. 282, 54 Sup. Ct. 692, 
78 L,. ed. 1260 (1934). (The Court assumed the order was reviewable 
without deciding the point) ; Powell v. U. S., 300 U. S. 276, 57 Sup. 
Ct. 470, 81 L. ed. 643 (1937); Cf., Shields v. Utah Idaho Central 
Railroad Co., supra. Mandamus cannot be used to avoid the rule. 
Interstate Commerce Commission v. U. S. ex rel. Members of Waste 
Merchants Association of New York, 260 U. S. 18, 43 Sup. Ct. 7, 
67 L. ed. 105 (1922); Interstate Commerce Commission v. U. S. 
ex rel. Campbell, 289 U. S. 385, 53 Sup. Ct. 607, 77 L. ed. 1273 
(1933). The application of the rule to cases under the Urgent Defici- 
encies Act is criticised in 2 SHARFMAN, THE INTERSTATE COMMERCE 
Commission, 406-417. 

As this note goes to press an opinion by Mr. Justice Frankfurter 
comes down devastating the whole doctrine of negative orders. Roch- 
ester Telephone Corp. v. U. S. (U. S. Supreme Court, April 17, 1939, 
6 L. W. 1133). The effect of this opinion demands careful analysis. 


G. E. M. 
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ADMINISTRATIVE LAW—JURISDICTION OF CouRTS—INJUNCTIONS 
—AcTION BASED ON ALLEGATIONS OF IMMEDIATE AND IRREPARABLE 
InyuRy.—Petitioners are producers of bituminous coal and mem- 
bers of the “Bituminous Coal Code.” The National Bituminous 
Coal Commission, proceeding under section 10(a) of the National 
Bituminous Coal Act of 1937, 50 Stat. 72 (1937), 15 U. S. C. 
Supp. IV, §§ 828-851 (1938), ordered all bituminous coal producers 
to file with the Commission information as to “the total costs of 
tonnage produced and realization prices derived from the sale of 
coal.” In calling for this information the Commission gave notice 
that the data would be treated as confidential in accordance with 
section 4, Part II(a): “. . . All such records shall be held by the 
statistical bureau as the confidential records of the code member 
filing such information.” The information was accordingly filed. 
The Commission then gave notice that by virtue of section 10(a), 
g: [n]o information obtained from a producer disclosing costs 
of production or sales realization shall be made public without the 
consent of the producer from whom the same shall have been 
obtained, except where such disclosure is made in evidence in any 
hearing before the Commission or any Court . . .,” these cost 
returns should “be made available for inspection by interested 
parties” at a hearing as required by section 2(a), “. . . [n]o order 
which is subject to judicial review under section 6, and no rule or 
regulation which has the force and effect of law, shall be made or 
prescribed by the Commission, unless it has given reasonable public 
notice of a hearing, and unless it has afforded to interested parties 
an opportunity to be heard, and unless it has made findings of 
fact... ,” to establish “the weighted average of total cost of the ton- 
nage of coal in the calendar year 1936 adjusted, etc.” The producers 
objected to the introduction of these returns into evidence. After a 
hearing the Commission held that it had authority by section 10(a) 
of the Act to introduce the returns into evidence and ordered the 
Secretary of the Commission to do so. After an unsuccessful appeal 
to the United States Court of Appeals for the District of Columbia 
from this order of the Commission, the producers brought this peti- 
tion in equity to restrain the proceedings of the Commission. Held, 
that the District Court did have jurisdiction but that as to the merits 
the District Court properly dismissed the petition upon motion. Utah 
Fuel Company v. National Bituminous Coal Commission, 59 Sup. 
Ct. 409, 83 L. ed. (adv. op.) 402 (U. S. 1939). 

For the unsuccessful appeal to the United States Court of Appeals 
for the District of Columbia see Mallory Coal Co. v. N. B. C. C., 
99 F. (2d) 399 (App. D. C. 1938), annotated in (1938) 7 Gro. 
Wasu. L,. Rev. 118. 

It is obvious that should the confidential reports be made “available 
for inspection” when in fact the statute did not validly authorize 
such publication there would be immediate and irreparable damage. 
Equity jurisdiction may be invoked when it is essential to the pro- 
tection of the rights asserted. Ex parte Young, 209 U. S. 123, 
28 Sup. Ct. 441, 52 L. ed. 714 (1908) (writ of habeas corpus for 
one in contempt of court as a result of his refusing to comply with 
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injunction against enforcing a state statute); Traux v. Raich, 239 
U. S. 33, 36 Sup. Ct. 7, 60 L. ed. 131 (1915) (state statute pro- 
vided not less than 80% of employees of any employer should be 
citizens of the United States). 

Jurisdiction of a court is to be determined only by the allegations 
and can not be defeated by matter set up in answer thereto or the 
merits. Swafford v. Templeton, 185 U. S. 487, 22 Sup. Ct. 783, 
46 L. ed. 1005 (1902) (alleged kept from voting in a congressional 
election) ; The Fair v. Kohler Die Co., 228 U. S. 22, 33 Sup. Ct. 
410, 57 L. ed. 716 (1913) (alleged an infringement of a patent). 

Once the administrative process is established, courts can not inter- 
fere by injunction or otherwise against proceedings of the adminis- 
trative body. Myers v. Bethelehem Shipbuilding Corp., 303 U. S. 41, 
58 Sup. Ct. 459, 82 L. ed. 638 (1938) (action to enjoin proceedings 
of the N. L.R. B.); F. P. C. v. Metropolitan Edison Co., 304 U. S. 
375, 58 Sup. Ct. 963, 82 L. ed. 1408 (1938) (F. P. C. did not 
restrict itself to the issues forming the basis of the rehearing) ; 
Cf., Shields v. Utah Idaho Central Rd. Co., 305 U. S. 177, 59 Sup. 
Ct. 160, 83 L. ed. (adv. op.) 170 (1938) (I. C. C. determined a 
road was under Railway Labor Act); American Sumatra Tobacco 
Corp. v. S. E. C., 93 F. (2d) 236 (App. D. C. 1937) (order for 
publication of confidential information filed with S. E. C.). Viola- 
tion of the procedural requirements of the statute causes the ad- 
ministrative orders to be set aside. Morgan v. U. S., 304 U. S. 1, 
58 Sup. Ct. 773, 82 L. ed. 1129 (1938) (“full hearing” not provided 
by Secretary of Agriculture in fixing rates for stockyards and 
packers); Saltzman v. Stromberg-Carlson Tele. Mfg. Co., 46 F. 
(2d) 612 (App. D. C. 1931) (a change without notice of the fre- 
quency of two radio stations); Saxton Coal Mining Co. v. N. B. 
C. C., 96 F. (2d) 517 (App. D. C. 1938) (rates were set without 
hearing as provided by the N. B. C. A.). 

In a bill to enjoin proceedings by the National Labor Relations 
Board, the Myers case, supra, held that the District Court had no 
jurisdiction over the alleged cause of action. It is believed, however, 
that the Myers case and the principal case are reconcilable and dis- 
tinguishable. In the Myers case the Court specifically stated: “There 
is no claim by the Corporation that the statutory provisions and the 
rules of procedure prescribed for such hearings are illegal . . .” 
In the principle case the Court points out that the bill of complaint 

. averred that the Commission’s proposed action was un- 
authorized, arbitrary, unreasonable, and in flagrant violation of the 
statute. . .” In the Myers case the irreparable damage alleged was 
cost of the proceedings, loss of time of officials and employees, and 
impairment of good will and harmonious relations between the Cor- 
poration and its employees. As to this the Court pointed out that 
until the N. L. R. B.’s order has been affirmed by the Circuit Court 
of Appeals no penalty accrues for disobeying it. The Court also 
quoted in a footnote from the House Committee Report, H. R. Rep. 
1147, 74th Cong., Ist Sess., p. 24, on the bill which became the 
N. L. R. A., wherein the committee took the view that until a final 
order is made in a labor proceeding a party is not injured. In the 
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principal case the bill alleged immediate and irreparable damage by 
reason of the publication of reports giving detailed information as to 
the financial operations of the individual business and the Court said 
that “[c]onsidering the circumstances here alleged, the great and 
obvious damage which might be suffered, the importance of the 
rights asserted, and the lack of any other remedy, we think com- 
plainants could properly ask relief in equity.” In the Myers case 
the effect of granting the requested injunctive relief would be to vest 
primary jurisdiction over the subject matter of the dispute in the 
district court whereas Congress had conferred exclusive jurisdiction 
upon the Board and the Circuit Courts of Appeal. In the principal 
case the granting of the requested injunctive relief would not deprive 
the Coal Commission of its jurisdiction over the general subject 
matter but would simply prevent it from doing what was alleged to 
be an illegal act. Moreover, it is a fact that, as pointed out in the 
Myers case, the constitutionality of the N. L. R. A. had been upheld 
and the validity of its procedure established prior to the disposition 
of the Myers case by the district court, whereas in the principal case 
the procedure and general scope of the N. B. C. A. had not been as 
yet established. 

The American Sumatra Tobacco Corp. case, supra, is clearly not 
in conflict with either the Myers case or the principal case. In the 
Sumatra case the petitioners were employing injunctive relief as 
a statutory method of appealing directly to the United States Court 
of Appeals for the District of Columbia for a review on the merits 
of an order of the S. E. C. As to the merits, in the Sumatra case 
the “confidential” information was ordered by the Commission to 
be published when the Securities and Exchange Act provided: “The 
Commission may . . . make available to the public the information 
contained in any such application, report, or document only when 
in its judgment a disclosure of such information is in the public 
interest,” Securities Exchange Act of 1934, 48 Stat. 881 (1934), 
§ 24(b); 15 U. S. C., § 78x(b) (1934). In the proceeding 
before the N. B. C. C. in the principal case the information was not 
to be “published” but the “disclosure is made . . . in evidence in 
any hearing before the Commission.” In the Securities and Exchange 
Act, §24(a), Congress expressly recognizes the property right in 
trade secrets and in information which is not in the public interest 
to reveal and prohibited their disclosure. The Bituminous Coal 
Act expressly authorizes the information to be introduced into evi- 
dence at a hearing before the commission or court, and section 2(a) 
seems to require that it be introduced. H. O 


ADMINISTRATIVE LAW—Raitway Lazsor Act—JupIcraL REVIEW 
oF FINDING BY INTERSTATE COMMERCE COMMISSION.—The RaIt- 
way Lasor Act, 48 Stat. 1185 (1934), 45 U. S. C. §§ 151 ff. (1934), 
excepts from its ambit “. . . any street, interurban, or suburban 
electric railroad, unless such railway is operating as a part of a gen- 
eral steam-railroad system of transportation,” and provides that, “The 
Interstate Commerce Commission is hereby authorized and directed 
upon request of the Mediation Board or upon complaint of any party 
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interested to determine after hearing whether any line operated by 
electric power falls within the terms of this proviso.” The Commis- 
sion, upon request of the Mediation Board, held a hearing to deter- 
mine the status of the Utah Idaho Central, an electric railway, under 
the Act. The evidence adduced at the hearing showed that the line 
possessed many of the characteristics of an interurban, as that term 
is ordinarily conceived, and differed in several respects from the 
steam roads. It also showed that in both volume and revenue yield 
freight business was vastly more important than passenger traffic 
and that most of the freight handled was interchanged with other car- 
riers. The finding of the Commission was that the Utah Idaho 
Central was not an interurban excepted from the operation of the 
Act. Utah Idaho Central Railroad Co., 214 I. C. C. 707 (1936). 
Thereafter the Mediation Board ordered the carrier to post notices 
specified by § 2, Eighth, of the Act, failure to comply with which 
subjects the offender to rather severe “accumulating” penalties. 
Section 2, Ratrtway Lasor Act, supra, 45 U. S. C. § 152, Tenth. 
The railway did not comply with the order and sued to obtain a 
declaratory judgment of its status and to enjoin the United States 
Attorney for Utah from prosecuting for violation of the Act. The 
suit was based upon the contention that, contrary to the finding 
of the Commission, the Utah Idaho is an interurban electric railway 
and so excepted from the incidence of the Act. The District Court 
took jurisdiction, permitted a trial de novo, and granted a permanent 
injunction. The Circuit Court of Appeals affirmed, interpreting the 
Act to limit the Commission’s authority to a determination of 
whether an electric railway is operating as part of a general steam- 
railroad system. Shields v. Utah Idaho Central Railroad Co., 95 
F.(2d) 911 (C. C. A. 10th, 1938) (Bratton, J., dissenting). The 
Supreme Court granted a petition for certiorari. 


Held, that the District Court erred in permitting a trial de novo 
on the issue of the respondent railway’s status as an electric interurban 
and that the Commission’s determination, being supported by the 
evidence and not arbitrary or capricious, was final. Shields v. Utah 
Idaho Central Railroad Co., 305 U. S. 177, 59 Sup. Ct. 160, 83 L. ed. 
(adv. op.) 170 (U. S. 1938). 


This railway successfully avoided the procedural pitfalls which a 
similarly situated carrier encountered in assuming that a finding of 
the Interstate Commerce Commission, as provided by the RarLway 
Lasor Act, was an “order” reviewable under the Urcent Derict- 
eNciES Act, 38 Stat. 220 (1913), 28 U. S. C. §47 (1934). 
Shannahan v. U. S., 303 U. S. 596, 58 Sup. Ct. 732, 82 L. ed. 1039 
(1938) (footnote 5, p. 604, 735, 1043, mentions the Utah Idaho case 
in the District Court). The Court there said that a finding of the 
instant kind is one of “fact” and not a reviewable “order,” subject 
to the procedure invoked. Here specific blessing is given to the use 
of equity to obtain judicial review of the determination by the Com- 
mission. See Utah Fuel Co. v. National Bituminous Coal Commis- 
ston, 59 Sup. Ct. 409 (Jan. 30, 1939), in which the Supreme Court, 
citing the instant case, sanctions the use of injunctive proceedings 
with reference to proposed action of the Coal Commission. (Relief 
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denied on substantive grounds.) Although the Act makes no pro- 
vision for review of a determination by the Commission, a hearing 
is specified, the result of which, it may sensibly be concluded, was 
intended to have at least as much force as the usual administrative 
decision. The Court, relying on its holding in the Shannahan case, 
supra, treats the decision of the Commission here in accordance with 
familiar principles of administrative finality that were laid down in 
I. C. C. v. Union Pacific R. R. Co., 222 U. S. 541, 32 Sup. Ct. 108, 
56 L. ed. 308 (1912); I. C. C. v. Louisville & Nashville R. R. Co., 
227 U. S. 88, 33 Sup. Ct. 185, 57 L. ed. 88 (1913) ; and Tagg Bros. 
& Moorhead v. U. S., 280 U. S. 420, 50 Sup. Ct. 220, 74 L. ed. 524 
(1930). Following the rules governing the reviewability of admin- 
istrative determinations there enunciated, the Court in the instant 
case examined the record to determine whether or not the finding was 
supported by the evidence. The Court’s decision that it was came 
more easily no doubt because the Commission’s distinguishing criteria 
for an interurban road bore at least a strong resemblance to dif- 
ferentiating factors for the same kind of carrier enumerated by the 
Court itself in the Piedmont case, 286 U. S. 299, 52 Sup. Ct. 541, 
76 L. ed. 1115 (1932). It was there said that interurbans are essen- 
tially local, fundamentally passenger carriers, are to an inconsiderable 
extent engaged in interstate commerce, and transact freight business 
only incidentally and in small volume. See U. S. v. Chicago, No. 
Shore & Mil. R. R. Co., 288 U. S. 1, 53 Sup. Ct. 245, 77 L. ed. 583 
(1933) and Conlon, J. C. C. Control of Electric Railways (1939) 
7 Geo. Wasa. L. Rev. 325, 366. The Commission’s finding was 
predicated largely upon the dominance of freight over passenger 
traffic on the Utah Idaho and the evidence before it at the hearing 
had fairly well demonstrated that the standards used in the Piedmont 
case fitted the carrier. 

But little more than a superficial examination suffices to reveal in 
the case an example of a final administrative determination of juris- 
dictional fact which the Court upon other occasions has not viewed so 
calmly. U.S. v. Idaho, 298 U. S. 105, 56 Sup. Ct. 690, 80 L. ed. 
1070 (1936), Piedmont & No. R. Co. v. I. C. C., supra. Cf. Hudson 
& Manhattan R. Co. v. Hardy, 22 F. Supp. 105 (S. D. N. Y. 1938) 
which also involved a finding of the Commission under the RAILWAY 
Lasor Act and in which the court recognized the jurisdictional ques- 
tion, calling it a “mixed question of fact and law” and considering the 
record to reach a result contrary to that of the Commission. Rev’s’d. 
6 L. W. 1271 (C. C. A. 2d, 1939), cert., May 1, 1939, 6 L. W. 1257. 
The case presents a problem analagous to the troublesome question 
of constitutional limitation that appeared in Crowell v. Benson, 285 
U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932) and the St. Joseph 
Stockyards case, 298 U. S. 38, 56 Sup. Ct. 720, 80 L. ed. 1033 
(1936). The Court said in J. C. C. v. Humboldt Steamship Co., 
224 U. S. 474, 484, 32 Sup. Ct. 556, 559, 56 L. ed. 849, 854 (1912): 
“Tt is true that there may be a jurisdiction to determine the possession 
of jurisdiction. Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 
55 L. ed. 252 (1911). But the full doctrine of that case cannot be 
extended to administrative officers.” The finding of the Commis- 
sion of course actually determined the jurisdiction of the Mediation 
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Board and the applicability of the Ramway Lazor Act to the car- 
rier, and since the Court holds that it is final the case would seem 
to contain a strong indication of a method to escape the impact of 
the jurisdictional fact doctrine. See Cooper, Administrative Justice 
and the Role of Discretion (1938) 47 Yate L. J. 577, 592 (foot- 
note 55). Perhaps the novelty of a situation in which one adminis- 
trative body makes a finding of jurisdictional fact for another has 
given a Court in which the outlook of the dissent in the Crowell case, 
supra, probably now prevails, a welcome opportunity to avoid the 
logical entanglements and the practical obstacles of the doctrine of 
judicial review by trial de novo for findings of constitutional and 
jurisdictional fact. See dissents of Brandies, J., in the Crowell 
case, supra, and the Ben Avon case, 253 U. S. 287, 40 Sup. Ct. 527, 
64 L. ed. 908 (1920); Dickinson, Crowell v. Benson: Judicial Re- 
view of Administrative Determinations of Questions of “Constitu- 
tional Fact” (1932) 80 U. or Pa. L. Rev. 1055, 1067; Cooper, 
supra, at 597. Cf., Black, The “Jurisdictional Fact” Theory and 
Administrative Finality (1937) 22 Cornett L. Q. 349, 363. Cer- 
tainly the Court is on sound ground and in harmony with well-con- 
sidered opinion in limiting the review of the Commission’s finding of 
fact to a determination of whether it was arbitrary or capricious or 
unsupported by substantial evidence. See Landis, Administrative 
Policies and the Courts (1938) 47 Yate L. J. 519, 529. The case 
perhaps illustrates a growing realization of the truth inherent in 
the words of Mr. Justice Brandeis concurring in the St. Joseph case, 
supra, that “Responsibility is the great developer of men,” and a 
judicial attitude toward the administrative process commensurate 
therewith. 

For an application of the principles heralded by the instant case in 
a very similar situation under the RarLway Lasor Act, supra, see 
Texas Electric Ry. Co. v. Eastus, 25 F. Supp. 825 (N. D. Tex. 
1938), (probable jurisdiction noted, Supreme Court, May 1, 1939, 
6 L. W. 1229, appeal on constitutional grounds) the decision of which 
was delayed until the Supreme Court had spoken. 

The instant case is of considerable practical importance to carriers 
like the Utah Idaho because of the identical exceptions of interurban 
roads and the provisions for similar findings by the Interstate Com- 
merce Commission to be found in the RAILROAD RETIREMENT ACT OF 
1937, 50 Stat. 307, 45 U. S. C. Supp. IV § 228a ff. (1938), the 
Carrigr’s Taxinc Act oF 1937, 50 Stat. 435, 45 U. S. C. Supp. 
IV § 261 ff. (1938), and the RarLroaD UNEMPLOYMENT INsUR- 
ANCE Act oF 1938, 52 Stat. 1094, 45 U. S. C. Supp. IV § 351 ff. 
(1938). Roads excluded from the railway legislation will be gov- 
erned by the NLRA, 49 Stat. 449 (1935), 29 U. S. C. Supp. IV 
§ 151 ff. (1938) and the Socra, Security Act, 49 Stat. 620 (1935), 
42 U. S.C. Supp. IV § 301 ff. (1938). The schemata of the statutes 
evince a legislative desire for uniformity of interpretation which the 
Court by its decision here helps to assure. The Commission has 
indicated its intention to utilize one proceeding for the purpose of 
the various acts. See Conlon, supra, at 374. Further clarification of 
the relations between administrative bodies and the judicial branch 
is achieved by the decision in Rochester Telephone Corp. v. U. S., 
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6 L. W. 1133 (U. S. 1939). The demise of the “negative order” 
doctrine as it has affected judicial review is announced in a masterly 
opinion for the Court by Mr. Justice Frankfurter. 


ALIENS—EXxcLusIoN—Powers OF CONSUL TO REVOKE VISA.— 
On September 7, 1938, John Strachey, the British journalist and 
lecturer, was granted a non-immigrant’s visa by the United States 
Consul in London authorizing him to visit the United States tem- 
porarily in order to engage in a lecture tour for which he was under 
contract. Thereupon he booked passage on the SS. Normandie to 
sail October 5, 1938. On the morning of his sailing date, however, 
he was asked to return to the American Consulate for further 
interrogation as to his political views. At that interview he stated 
under oath “that he was not a member of any Communist Party 

. and that he did not advocate the overthrow of any government 
by force and violence.” Still the Vice-Consul advised Strachey to 
postpone his sailing because of doubts whether New York would 
allow him admission, but since such delay meant a breach of his 
lecture contract and since there was no definite information that 
New York would deny him admission, Strachey embarked as planned. 
On October 7, when Strachey was on the high seas, the London 
Consul cabled the United States Department of State that he had 
received information that Strachey was a member of the Communist 
Party of Great Britain and had been elected one of its officers. 
The Consul requested the State Department to inform the Depart- 
ment of Labor that he had revoked and cancelled Strachey’s visa 
on the ground that it had thus been obtained by fraud. When 
Strachey arrived at New York, he was denied admission by the 
Board of Special Inquiry on the ground that he was not in possession 
of a properly visaed passport as required by Executive Order No. 
7865, dated April 12, 1938. That ruling was affirmed by the Secre- 
tary of Labor. A writ of habeas corpus, granted on the ground that 
the United States Consul had no power to revoke the visa, was 
dismissed by the United States District Court with the result that 
Strachey was remanded to the custody of the Commissioner of Immi- 
gration for deportation. Although Strachey categorically denied the 
charges of the London Consul that he was a member of the Com- 
munist Party, he was never given a hearing on that question, all 
the rulings below having proceeded on the theory that the cancellation 
of the visa by the Consul was valid. Held, that the Consul had 
neither express nor implied power to revoke the visa and that the 
alien is entitled to a hearing on the merits as to whether the charges 
against him are true or false. United States ex rel. Strachey v. 
Reimer, Commissioner of Immigration, 101 F. (2d) 267 (C. C. A. 
2d, 1939). 

Congress has power to forbid aliens entry to the United States 
and may intrust the enforcement of statutes in regulation of admis- 
sion to executive officials. Chae Chan Ping v. United States, 130 
U. S. 581, 9 Sup. Ct. 623, 32 L. ed. 1068 (1889); Ng Fung Ho 
v. White, 259 U. S. 276, 42 Sup. Ct. 492, 66 L. ed. 938 (1922) ; 
Quon Quon Poy v. Johnson, 273 U. S. 352, 47 Sup. Ct. 346, 
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71 L. ed. 680 (1927). The requirement of a passport visa for non- 
immigrant aliens is found both in the rules and regulations issued by 
the Commissioner of Immigration deriving his authority from 
8 U. S. C. § 222 and in Executive Order No. 7865 issued by the 
President as authorized in 22 U. S. C. § 132. The rules and 
regulations of the Secretary of State giving American consular 
officers the power to issue visas are also prescribed under the author- 
ity of those sections. 

Whether or not a visa shall be issued to the alien applicant appears 
to be purely a matter within the discretion of the consular officers, 
and in the event of an arbitrary refusal the only relief is through 
diplomatic channels. United States ex rel. London v. Phelps, 22 F. 
(2d) 288 (C. C. A. 2d, 1927); Ulrich v. Kellogg, 30 F. (2d) 984 
(App. D. C. 1929); See VAN VLEcK, ADMINISTRATIVE CONTROL 
or ALiENS (1932) 41. The power to revoke a visa after issuance 
is nowhere expressly conferred on American consular officers, how- 
ever, and previous to the instant case no consul had ever attempted 
to revoke a visa for fraud after once it had been granted. In recog- 
nition of the fact that mere issuance of a visa is not conclusive of 
the alien’s right to be admitted but that he is still subject to further 
inspection and possible rejection, the government has been left 
to an inquiry as to the validity of the visa at a hearing to be had at 
the port of entry. United States v. Reimer, 96 F. (2d) 217 (C.C. A. 
2d, 1938) (fraudulent misrepresentation by alien of identity) ; 
United States v. Schlotfeldt, 94 F. (2d) 263 (C. C. A. 7th, 1938) 
(false statement by alien as to correct name and age); Popa v. 
Zurbrick, 45 F. (2d) 583 (C. C. A. 6th, 1930) (fraudulent mis- 
representation that alien was student). Because of this safeguard 
of a hearing at the port of entry the court in the principal case has 
not impaired the sovereign right of the United States to exclude 
unfit aliens. It has merely placed on the hitherto broad discretionary 
powers of American consular officers the limitation that when a visa 
has in fact been issued and the alien in reliance thereon has paid for 
and embarked upon his journey, no power resides by implication in 
the consul’s hands to revoke that visa. It seems to be generally 
accepted, however, that in addition to powers expressly conferred 
upon him by law, an officer has by implication such powers as are 
necessary for the due and efficient exercise of those expressly 
granted, or such as may be fairly implied therefrom. Gudllot v. State 
Highway Commission, 102 Mont. 149, 56 P. (2d) 1072 (1936); 
State v. Illinois Cent. R. Co., 246 Ill. 188, 92 N. E. 814 (1910); 
State v. Rose, 140 Wis. 360, 122 N. W. 751 (1909). But no powers 
will be implied other than those which are necessary for the effective 
exercise and discharge of the powers and duties expressly conferred 
and imposed. State v. Younkin, 108 Kan. 634, 196 Pac. 620 (1921). 
The court in the instant case evidently thought that the safeguard 
of a hearing at the port of entry and the right of rejection there 
obviated any necessity of implying a power in the consul to revoke 
a visa after issuance. The visa once issued and acted upon is to be 
considered valid to the extent that it enables the alien to present 
himself at the port of entry and prove his right to admission if 
the right exists. 
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Such a holding finds a close analogy in the rule that when the 
judgment or discretion of an executive officer has been completely 
exercised in the performance of a specific duty, the act performed is 
beyond his review or recall unless power to that extent is expressly 
conferred upon him. Garfield v. United States ex rel. Goldsby, 
211 U. S. 249, 29 Sup. Ct. 62, 53 L. ed. 168 (1907) (action of 
Secretary of Interior attempting to revoke previous approval of 
allottees of Indian land not proper); See United States v. Schurz, 
102 U. S. 378, 26 L. ed. 167 (1880) (mandamus lies to force Land 
Department to confer title to land when the last official act necessary 
before transfer of title to successful claimant has been performed) ; 
Butterworth v. United States, 112 U. S. 50, 5 Sup. Ct. 25, 28 L. ed. 
656 (1884). 

Since it is essential to every alien’s right to remain in the United 
States that he be in possession of a passport duly visaed by an Ameri- 
can consular officer, it becomes apparent that the court in the instant 
case was deeply impressed by the opportunity for arbitrary dis- 
cretion which would have been given American consular officers 
by the rulings below. To have affirmed those rulings would have 
been in effect an affirmation of power in the consuls to absolutely 
control the right of aliens to remain in the United States by the 
simple device of revoking their visas. See Strachey, The Law of 
the Strachey Case, 97 THE New Repustic 10 (Nov. 9, 1938). The 
court seems quite sound in refusing to countenance such an at- 
tempted transfer of administrative control from the Department of 
Labor to the Department of State by means of implication. . 

L. F., Jr. 


CONSTITUTIONAL LAW—EQuaAL PROTECTION—RIGHT OF NEGRO 
To ATTEND STaTeE University Law Scuoot.—Lloyd L. Gaines, a 
negro resident of Missouri, graduate of Lincoln University, an in- 
stitution maintained by Missouri for the higher education of negroes, 
was denied admission to the School of Law of the University of 
Missouri because he was a negro, although otherwise qualified for 
admission. He was advised to apply for aid under the terms of § 9622 
of the Revised Statutes of Missouri, an Act providing for the pay- 
ment by the Board of Curators of Lincoln University of reasonable 
tuition fees of any adjacent state university, for negro residents 
of Missouri desiring to study courses offered at the University of 
Missouri but not offered at Lincoln University. Gaines’ petition for 
mandamus to compel his admission was denied and in affirming this 
decision the Supreme Court of Missouri stated it was “contrary to the 
CoNSTITUTION, laws and public policy of the State to admit a negro 
as a student in the University of Missouri.” Certiorari was granted. 
Held, that the denial of admission on the grounds of color is dis- 
crimination which violates the constitutional guarantee of equal pro- 
tection of the laws and that the resort to outside state education 
offered by the State, while possibly mitigating the inconvenience of 
the discrimination, cannot serve to validate it. State of Missouri, at 
the relation of Lloyd Gaines, pet. v. S. W. Canada, Registrar of the 
University of Missouri, and the Curators of the University of 


Missouri, 59 Sup. Ct. 65, 83 L. ed. (adv. op.) 7 (U. S. 1938). 





os. 3960 “SS V=w ys we —=— SS Uc /SSlC 


ow vPwT oc Ww wwe Owelwee UlUcUCTClC re UlCU 


Ww TF we "Se Mrewe Fe & fol OO 


aN & Fe Ff ' oe 


RECENT CASES 901 


Educational facilities within a state are subject to its control. 
State v. McCann, 21 Ohio St. 198, 209 (1871); Ward v. Flood, 
48 Cal. 36, 49 (1874); Corey v. Carter, 48 Ind. 327, 344 (1874) ; 
cf., Cumming v. Board of Education, 175 U. S. 528, 20 Sup. Ct. 
197, 44 L. ed. 262 (1899); Guthrie, The Federal Government and 
Education (1921) 5 THe Const. Rev. 94. This control is subject 
to the provisions of the Fourteenth Amendment to the Federal 
ConstiTuTIon. Yick Wo v. Hopkins, 118 U. S. 356, 370, 6 Sup. Ct. 
1064, 1071, 30 L. ed. 220 (1885). The equal protection clause forbids 
discrimination because of race, color or previous condition of servi- 
tude. Strauder v. West Virginia, 100 U. S. 303, 25 L. ed. 664 
(1879) ; see McCabe v. Atchison, Topeka & S. F. Ry., 233 U. S. 
151, 35 Sup. Ct. 69, 59 L. ed. 169 (1914); cf., Civil Rights Cases, 
109 U. S. 3, 3 Sup. Ct. 18, 27 L. ed. 835 (1883). It requires that 
equal facilities for education be provided for colored citizens. 
Ward v. Flood, supra; Corey v. Carter, supra; Claybrook v. 
Owensboro, 16 Fed. 297 (Ky. 1883); Clark v. Maryland Institute, 
87 Md. 643, 41 Atl. 126 (1898); Piper v. Big Pine School District, 
193 Cal. 664, 226 Pac. 929 (1924). The facilities need not be iden- 
tical, if substantially equal. Ward v. Flood, supra; Corey v. Carter, 
supra; State v. McCann, supra; People v. Gallagher, 93 N. Y. 
438 (1883); State v. Trustees, 126 Ohio St. 290, 185 N. E. 196 
(1933); Louisville & Nashville R. R. v. Commonwealth, 160 Ky. 
769, 170 S. W. 162 (1914); Plessy v. Ferguson, 163 U. S. 537, 
16 Sup. Ct. 1138, 41 L. ed. 256 (1896). Segregation of colored citi- 
zens in separate schools violates no constitutional right. Ward v. 
Flood, supra; Plessy v. Ferguson, supra; Gong Lum v. Rice, 
275 U. S. 78, 48 Sup. Ct. 91, 72 L. ed. 172; see McCabe v. A. T. 
& S. F. Ry., supra. 


The fact that the number of negroes subjected to discrimination 
is small does not excuse the discrimination, as the essence of the 
constitutional right is that it is a personal one. McCabe v. A. T. 
& S. F. Ry., supra; Yick Wo v. Hopkins, supra. However, the 
small number of negro aspirants for graduate and professional 
degrees makes separate institutions impractical and constitutes a 
serious problem for those states practicing mandatory segregation. 
(Alabama, Arkansas, Delaware, Florida, Georgia, Kentucky, Louis- 
iana, Missouri, Mississippi, North Carolina, Oklahoma, South Caro- 
lina, Tennessee, Texas, Virginia, West Virginia.) Seven of these 
states have sought to solve the problem by legislation providing out 
of state scholarships for negroes. [Kentucky Acts 1936, c. 43, 
§§ 1-3; Mary.tanp Laws 1935, c. 577 as amended Laws 1937, 
c. 506, §1; Muissourr Laws 1935, p. 113, §60; 10 Mo. Star. 
Ann., Vernon, 1932, c. 57, art. 19, § 9622; OxLAHOMA, SESSION 
Laws 1935, c. 34, art. I, §§ 1-3, as amended by Session Laws 
1936-1937, c. 34, art. XI, § 1; TrNNessEE Acts 1937, c. 256, 
§§ 1-2; Vircinia Acts 1936, c. 352; West Vircinita Cope 1937, 
c. 18, art. 13, § 1894 (2).] The 1935 Maryland statute was held 
inadequate. Pearson v. Murray, 169 Md. 478, 182 Atl. 590 (1936). 
The principal case deals with the Missouri legislation. The uncon- 
stitutionality of similar legislation apparently is established. 
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The National Association for the Advancement of Colored People 
is seeking to advance the condition of the negro through court action 
and the principal case illustrates this program in operation. Also see 
Redmond v. Hyman, begun in Chancery Court of Shelby County 
(Memphis, Tennessee), April 29, 1936, to compel admission of a 
negro to the College of Pharmacy of the University of Tennessee, 
News Sentinel, (Knoxville, Tennessee), April 30, 1936, at 1; Alfred 
M. Carroll to apply for entry at University of Kentucky Law School, 
The Evening Star, (Washington, D. C.), January 29, 1939 at B-2. 
So long as segregation is practiced, however, negroes cannot be sure 
of equal treatment. Thompson, Education of the Negro in the 
United States (1935) 42 Sco. & Soc. 625; Necro YEARBOOK, 
8th ed. (1931-32) 203 et seq.; Harris and Spero, Negro Problem 
(1933) 11 Encyc. Soc. Sciences 335, 352; Note (1936) 45 
YAae L, J. 1296. 

The decision in the principal case indicates a determination to 
prevent discrimination, however camouflaged or sugar-coated, which 
is to be commended by all who desire to end prejudice and nay 
actions. J. O. B. 


GOVERNMENT CORPORATIONS—REGIONAL AGRICULTURAL CREDIT 
CorPORATION—UNITED StTATES—Tort LiasBitiry—ImMMuUNITY.— 
Plaintiff, bailor of certain cattle to secure a loan for stock feeding, 
asks for recovery of damages alleging negligence on the part of the 
bailee, the Regional Agricultural Credit Corporation, in failing to 
provide proper care for cattle delivered under this arrangement. 
Defendant demurred on the ground that the court was without juris- 
diction to hear the case because of the immunity of the government 
from unconsented suit. The demurrer was sustained by the District 
Court, 22 F. Supp. 918, and its decision was affirmed by the Circuit 
Court of Appeals, 97 F. (2d) 812. Certiorari was granted. Held, 
That a government corporation may be suable regardless of the fact 
that the action sounds in tort, when it has not been expressly en- 
dowed with sovereign attributes. Kiefer & Kiefer v. Regional Agri- 
cultural Credit Corp., 59 Sup. Ct. 516, 83 L. ed. (adv. op.) 512 (1939). 

For annotation of the decision of the Circuit Court of Appeals on 
this case, see (1938) 7 Gro. Wasu. L. Rev. 259. As to the general 
growth in the adoption of corporate facilities in promoting govern- 
mental functions, see McIntire, Government Corporations as Ad- 
ministrative Agencies: An Approach (1936) 4 Geo. Wasu. L. REv. 
161. Also Note (1938) 6 Geo. Wasu. L. Rev. 689. For notes on 
related cases see (1937) 5 Gro. Wasu. L. Rev. 264, 265; (1938) 
6 Geo. Wasu. L. Rev. 381. 

Justice Frankfurter reasons that Regional is not the government 
itself but a government corporation, a mere agent, or instrumentality, 
having a separate existence from the government. Sloan Shipyards 
Corporation v. United States Shipping Board Emergency Fleet 
Corporation, 258 U. S. 549, 42 Sup. Ct. 386, 66 L. ed. 762 (1922). 
Having such a separate existence, it partakes of all the attributes 
of corporate existence including the power to sue and be sued, 
unless immunity from suit is extended by the sovereign either 
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expressly or by implication. There being in this case no express 
grant of immunity, the Court then goes on to lay down two postulates 
which may have a profound bearing on the legal future of govern- 
ment corporations; first, that congressional intent may be gauged 
by an interpretation of governmental policy as expressed in a statu- 
tory trend and not necessarily by the single enactment under review, 
and, second, that there is no basis to the contention that there is any 
distinction between contract and tort claims of the type under review, 
since such a distinction only leads to procedural entanglements, and is 
contrary to congressional intent, even though the manifestation of that 
intent was frustrated by a Presidential pocket veto. 

The decision indicates a broad general approach to the question 
of the use of the corporate structure as an aid in preserving individual 
rights in the face of governmental penetration. It can be limited 
by later decision without disturbing the basic principle upon which 
the decision is founded, namely, that the inherent immunity of the 
sovereign from suit may be waived by the implication found in the 
adoption of the corporate form in promoting governmental functions. 
While the decision throws wide the doors to litigation, it also exposes 
Congress to the necessity of disaffirming the inferences drawn, or of 
accepting the opportunity gracefully to reject the conclusion reached 
through its failure to outline the extent to which it expects the cor- 
porate characteristics to inure to its creations or it desires to impart 
inherent sovereign attributes. 

The decision makes the problem one of recognizing the existence 
of corporateness as distinguished from a department of the govern- 
ment itself, while at the same time appreciating the limitations 
which may be applied to the scope of the liability as created by torts 
of various types. It is to be doubted that it was the intention of 
the Court to define suability as extending beyond cases arising out of 
contractual relationships where causes grow out of negligence, to 
those occasioned by willful misconduct, although it is conceivable 
that a case involving gross injustice to the individual might readily be 
reconciled with the approach adopted in this decision. 

An analogy might be drawn between the principle here enunci- 
ated and the implication of waiver of immunity found in The Siren 
v. United States, 7 Wall. 152, 19 L. ed. 129 (U. S. 1868), where it 
was held that when the United States institutes a suit in court they 
waive exemption so far as to permit presentation of set-off claims by 
the defendent. The alternative would be to adopt a very rigid principle. 
United States v. Ringgold, 8 Pet. 150, 8 L. ed. 899 (U. S. 1834). 
But cf. as to matters involving counterclaim, North Dakota-Montana 
Wheat Growers Association v. United States, 66 F. (2d) 573 
(C. C. A. 8th, 1933); cert. den. 291 U. S. 672, 54 Sup. Ct. 457, 
78 L. ed. 1061 (1934). 


On the other hand, the case represents a departure from the pre- 
viously well-established doctrine that there should be a distinction 
between actions ex contractu and those ex delicto. See Overholser v. 
National Home for Disabled Volunteer Soldiers, 68 Ohio St. 236, 
67 N. E. 487 (1903); Pennell v. Home Owners’ Loan Corporation, 
21 F. Supp. 497 (Me. 1937). But cf. Walker v. Home Owners’ 
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Loan Corporation, 25 F. Supp. 591 (S. D. Cal. 1938). Further- 
more, it has long been considered that liability in suit cannot be 
extended beyond the plain language of the statute authorizing it. 
Price v. United States, 174 U. S. 373, 19 Sup. Ct. 765, 43 L. ed. 
1011 (1899) and see Schillinger v. United States, 155 U. S. 163, 
15 Sup. Ct. 85, 39 L. ed. 108 (1894). 


Another aspect to be considered is the ultimate benefit to be de- 
rived from the right to sue. In Cunningham v. Macon and New 
Brunswick Railroad Company, 109 U. S. 446, 3 Sup. Ct. 292, 609, 
27 L. ed. 992 (1883), the Court points out the difficulties inherent 
in granting the right to sue by indirection. If the officer or agent 
against whom the suit is brought has the power unassisted to fulfill 
the terms of the judgment, that is one thing. United States v. Lee, 
106 U. S. 196, 1 Sup. Ct. 240, 27 L. ed. 17 (1882). But where 
it would be later necessary to make the sovereign itself a party in 
order to get satisfaction, it seems idle to allow the prosecutor the 
Pyrrhic victory of the bare right to sue. W. H. M. 


TAXATION—CONSTITUTIONAL LAW—TAXATION OF GOVERNMENT 
EMPLOYEES—CONSTITUTIONAL IMMUNITIES.—Respondent, a resi- 
dent of New York State, employed as an attorney for the Home 
Owners’ Loan Corporation, a federal agency, brought an action to 
secure a refund of taxes paid under the New York State income tax 
law, on the ground that being a federal employee he was exempt from 
the tax. Petitioners, the New York State Tax Commissioners, re- 
jected his claim for a refund. This action was set aside by the Appel- 
late Division of the Supreme Court of New York, and the latter 
court’s order was affirmed by the Court of Appeals of New York. 
Writ of Certiorari was directed to the Supreme Court of the State 
of New York by the Supreme Court of the United States. Held, 
that the implied constitutional immunity from taxation of the salaries 
of officers or employees of the Federal government or state govern- 
ments, as announced previously by the Supreme Court of the United 
States is overruled; that the tax burden falls on the individual, rather 
than the government; and that no immunity will be implied in favor 
of the employee where no unconstitutional burden is imposed on the 
government. Graves v. O’Keefe, 59 Sup. Ct. 595 (U. S. 1939). 

The so-called doctrine of intergovernmental immunity stems from 
McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (U. S. 1819), 
wherein it was held that the State of Maryland could not tax notes 
of the Bank of the United States. The tax immunity of the govern- 
mental employee, which the instant case terminated, was conceived in 
1842, when the Supreme Court of the United States held that a state 
had no authority to levy a tax upon the salary of the Captain of a 
Federal Revenue Cutter for the reason that the officer was acting in 
the capacity of an instrumentality of the Federal government and 
the tax constituted an interference by one sovereignty of the other. 
Dobbins v. Commissioner of Erie County, 16 Pet. 435, 10 L. ed. 
1022 (U. S. 1842). Subsequently a state judge was likewise held to 
be immune from federal taxation on his salary, the Court resting its 
decision on the ground that it was a necessary implication that the 
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means and instrumentalities of one government should be exempt 
from taxation by the other. Collector v. Day, 11 Wall. 113, 20 L. 
ed. 122 (U. S. 1871). A distinction was later drawn between an 
employee engaged in a function governmental in character, as dis- 
tinguished from proprietary or non-governmental functions. Thus 
employees of state conducted liquor enterprises were held subject to 
federal taxation. South Carolina v. United States, 199 U. S. 437, 
26 Sup. Ct. 110, 50 L. ed. 261 (1905) ; Ohio v. Helvering, 292 U. S. 
360, 54 Sup. Ct. 725, 78 L. ed. 1307 (1934). Likewise the compen- 
sation of officers of a state controlled elevated railway was held sub- 
ject to the federal tax on the ground that the state had departed from 
a “usual” governmental function. Helvering v. Powers, 293 U. S. 
214, 55 Sup. Ct. 171, 79 L. ed. 291 (1934). Distinguishing between 
an essential and nonessential governmental function the Court held 
the salary of an officer of the New York City water system immune 
from federal taxation. Brush v. Commissioner, 300 U. S. 352, 57 
Sup. Ct. 495, 81 L. ed. 691 (1937). The same reasoning was invoked 
in behalf of the General Counsel for the Panama Railroad Co., a 
federal corporation, whose salary was held immune from state taxa- 
tion. Rogers v. Graves, 299 U. S. 401, 57 Sup. Ct. 269, 81 L. ed. 
306 (1937). 

It is interesting to note that under the foregoing cases the federal 
employee apparently enjoyed an absolute immunity. This follows 
from the fact that any activity engaged in by the federal government, 
assuming its constitutionality, must be pursuant to delegated powers. 
That these are governmental in character is clear. McCulloch v. 
Maryland, supra; Rogers v. Graves, supra; Rogers v. O’Keefe, 
supra. 


Interspersed among the foregoing decisions were holdings drawing 
a distinction between a state or federal employee and an independent 
contractor performing services for the states or Federal government, 
under which the latter were held subject to taxation by the other 
government. Metcalf & Eddy v. Mitchell, 269 U. S. 514, 46 Sup. 
Ct. 172, 70 L. ed. 384 (1926) ; Lucas v. Howard, 280 U. S. 526, 50 
Sup. Ct. 87, 74 L. ed. 593 (1929) ; James v. Dravo Contracting Co., 
302 U. S. 134, 58 Sup. Ct. 208, 82 L. ed. 155 (1937). 


The rule of immunity was restricted somewhat in 1938, when the 
Supreme Court held that officers of the Port of New York Author- 
ity, a state owned and supervised institution, were subject to the 
federal income tax. Apparently the Court abandoned the test of 
whether the particular function under consideration were govern- 
mental or non-governmental in favor of the test of whether or not 
the tax imposed a substantial burden on the state, indicating, however, 
that immunity might be allowed if the employee were engaged in a 
function necessary to the preservation or existence of the state. 
Collector v. Day, supra, was considered, but distinguished on the 
ground that the state judge in that case was engaged in a function 
essential to the existence of the state. Brush v. Commissioner, supra, 
was also considered and distinguished on the ground that the sole 
question decided was that the maintenance of the New York City 
water supply system was an essential governmental function and that 

8 
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the question of whether or not the tax constituted a burden on the 
state was not in issue. Helvering v. Gerhardt, 304 U. S. 405, 59 Sup. 
Ct. 57, 83 L. ed. 27 (1938). 

The termination of the immunity of the governmental employee 
was consummated shortly after the decision in the instant case by the 
approval of an Act of Congress providing for the future taxation of 
state employees by the Federal government and a reciprocal right of 
the states to tax federal employees. Such legislation also precludes 
retroactive operation of the income tax laws, in order to prevent 
undue hardship on employees theretofore considered immune. 

F. K. 


TaxaTION—INcomME Tax—DepucTIoN oF Losses SUSTAINED 
UPON LIQUIDATION OF A CoRPORATION.—In computing the income 
tax of the estate of Alexander M. White, the executors deducted 
from the gross income, a loss sustained upon liquidation of a cor- 
poration. The Commissioner ruled that the loss was a capital net loss 
of which 12% per cent was deductible from the tax as computed with- 
out consideration for the loss, and found a deficiency which was 
duly paid. Sec. 115 of the Revenue Act of 1928 provides that losses 
upon liquidation shall be treated as losses from sale or exchange. 
Sec. 101 provides that losses from sale or exchange of capital assets 
shall be deducted in the amount of 12% per cent from the tax as 
computed without regard for the losses. Action was brought to 
recover the amount of the deficiency as overpayment. Held, that 
§§ 115 and 101 must be read together and are interdependent, and 
the deduction should be made in accordance with § 101 as a capital 
net loss, and not as an ordinary loss under § 23. White v. U. S., 
59 Sup. Ct. 179, 83 L. ed. (adv. op.) 152 (U. S. 1938). 

Section 115 (c) provides as follows: “Distribution in liquidation— 
Amounts distributed in complete liquidation of a corporation shall be 
treated as in full payment in exchange for the stock and amounts 
distributed in partial liquidation of a corporation shall be treated as 
in part or full payment in exchange for the stock. The gain or loss 
to the distributee resulting from such exchange shall be determined 
under § 111, but shall be recognized only to the extent provided in 
§ 112. In the case... .” 

Section 111 provides method of computing the gain or loss, and 
§ 112 makes certain exceptions for exchanges in kind or partially in 
kind, and are not applicable here. 

Section 101 provides as follows: “‘(b) Tax in case of capital net 
loss—In the case of any taxpayer other than a corporation, who for 
any taxable year sustains a capital net loss (as hereinafter defined 
in this section), there shall be levied, collected, and paid, in lieu of 
all other taxes imposed by this title, a tax determined as follows: a 
partial tax shall first be computed upon the basis of the ordinary net 
income at the rates and in the manner as if this section had not been 
enacted, and the total tax shall be this amount minus 12% per cent 
of the capital net loss; but in no case shall the tax of a taxpayer 
who has sustained a capital net loss be less than the tax computed 
without regard to the provisions of this section. 
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“(c) (2) ‘Capital loss’ means deductible loss resulting from the 
sale or exchange of capital assets. 

“(c) (8) ‘Capital assets’ means property held by the taxpayer for 
more than two years (whether or not connected with his trade or 
business) but does not include stock in trade of the taxpayer or other 
profit of a kind which would properly be included in the inventory 
of the taxpayer if on hand at the close of the taxable year, or property 
held by the taxpayer primarily for sale in the course of his trade or 
business.” 

It will be noted that §115(c) does not specifically provide that, 
for tax purposes, the gain or loss occasioned upon liquidation should 
be computed in accordance with § 101. The contention of the peti- 
tioner that the loss should be deducted under § 23(e) is not without 
logic. The latter section provides generally for losses by individuals. 


A search fails to disclose any court decision on this particular ques- 
tion, with the exception of the present case and the case of Helvering 
v. Chester N. Weaver Co., 59 Sup. Ct. 185, 83 L. ed. (adv. op.) 158 
(U. S. 1938) decided the same day by the United States Supreme 
Court. The latter case came under the Revenue Act of 1932. This 
Act contained all of the aforementioned sections of the 1928 Act, 
and in addition, in §23(r), provided that the deduction of losses 
from the sale or exchange of stock which was not capital stock, as 
defined in § 101, could be allowed only to the extent of gains from 
such sales or exchanges. The plaintiff sustained a loss upon liquida- 
tion of a corporation in which he had held stock for a period of less 
than two years, and had no gains from which it might be deducted. 
The Circuit Court of Appeals of the 9th Circuit held the losses as 
defined § 115 should be deducted as ordinary losses under § 23. 
Chester N. Weaver Co. v. Commissioner of Internal Revenue, 97 
F(2d) 31 (C. C. A. 9th, 1938). It was pointed out that if these 
losses were treated as capital losses, a person sustaining such losses 
would be in a worse position than one who received nothing on 
liquidation of the corporation, for he could deduct the total loss from 
his gross income. The Supreme Court, however, reversed this deci- 
sion for the same reasons given in the White case. 


The power of Congress to tax income is well established, as is its 
power to condition, limit, or deny deductions from gross incomes in 
order to arrive at the net it wishes to tax, and taxpayer seeking a 
deduction must be able to point to an applicable statute and show 
that he comes within its terms. Helvering v. Independent Life Insur- 
ance Company, 292 U. S. 271, 54 Sup. Ct. 758, 78 L. ed. 1311 
(1934) ; New Colonial Ice Co., Inc. v. Helvering, 292 U. S. 435, 54 
Sup. Ct. 788, 78 L. ed. 1348 (1934) ; Helvering v. Taylor, 293 U. S. 
507, 55 Sup. Ct. 287, 79 L. ed. 623 (1935) ; McGinley Corp. v. Com- 
missioner of Internal Revenue, 82 F(2d) 56 (C. C. A. 5th, 1936). 
The provisions of § 101 first appeared in the Revenue Act of 1921, 
but the substance of § 115 was a part of the Revenue Act of 1918. 
In a decision involving the 1918 Act, the Supreme Court held that 
the gains realized by the stockholder in liquidation of a corporation 
was subject to the normal tax in like manner as if they had sold their 
stock to a third person. Hellmich v. Hellman, 276 U. S. 233, 48 
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Sup. Ct. 244, 72 L. ed. 544 (1928). Also see Jemison v. Commis- 
sioner of Internal Revenue, 45 F(2d) 4 (C. C. A. 5th, 1930). In 
the case of Echols v. Commissioner of Internal Revenue, 61 F (2d) 
191 (C. C. A. 8th, 1932) ; noted (1933) 1 Geo. Wasu. L. Rev. 289, 
decided under the Revenue Act of 1926, the petitioner owned stock 
in a corporation which became bankrupt. The assets were insuffi- 
cient to pay off the debts, so the stockholders received nothing. He 
sought to deduct the amount he had paid for the stock as a capital 
net loss under § 201 which was equivalent to § 115 of the 1928 Act. 
The court held that the loss was not a capital net loss because nothing 
was received from liquidation, and, while not called upon to decide 
the point, inferred that losses from liquidation would be the same 
for the purposes of taxation as a loss from the sale of capital stock 
to a third person. The Board of Tax Appeals, in Parker v. Com- 
missioner of Internal Revenue, 30 B. T. A. 1231 (1934), held that 
a gain from a liquidating dividend was a capital net gain. The above 
cases refer to gains, but it follows that the same would be true of 
losses, as they are both treated by §§ 101 and 115. 

The intent of Congress is evidenced by the report of Senate Com- 
mittee on Finance, No. 558, 73rd Cong., 2nd sess., p. 37. In enacting 
the 1934 Act, Congress recognized that under the Act of 1932, a 
distribution in liquidation is treated in the same manner as a sale of 
stock, so to prevent avoidance of the surtax through the liquidation 
of corporations with large surpluses, it placed gains on liquidation 
on a different basis from gains on sales by amending § 115(c) to 
provide that gains on liquidation should be taken into account 100 
per cent in computing the net income, despite the provision of 
$117(a), which corresponded to § 101 in the earlier acts. 


B. H. B., Jr. 


TRADE REGULATION — FEDERAL TRADE COMMISSION — MISREPRE- 
SENTATION OF ORIGIN OF Goops—QUALIFIED DEcrEES.—The Fioret 
Sales Company, together with its President and Secretary, as individ- 
uals, were ordered by the Federal Trade Commission to cease and de- 
sist unfair trade practices in connection with the manufacture and sale 
of perfumes. The Fioret Company sought to have the order set 
aside. Petitioners imported from France certain concentrates which 
are a combination of oils and essential ingredients used in the manu- 
facture of perfume. When the concentrates arrived in this country 
they were blended with domestic alcohol, varying in proportions from 
5% of concentrates to 95% of alcohol, to 20% of concentrates to 
80% of alcohol, and were then sold to the purchasing public as 
perfume. Petitioners marked their finished product in a bottle 
bearing a label in French, the English translation of which stated 
that the contents of the bottle were made by Fioret of Paris “and 
are the exclusive property of Fioret, Inc. for the United States of 
America where they are completed. All infringements will be vigor- 
ously prosecuted.” Following this French inscription appeared in 
English the words “Bottled in U. S. A.” It was the Commission’s 
contention that the petitioners were manufacturers of perfume, that 
their manufacture in the United States was inconsistent with their 
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advertisements describing their products as “imported perfumes,” 
and that the use of the label furthered an erroneous impression to 
the public that the perfumes were manufactured in France. Held, 
that petitioners’ representations tended to mislead the purchasing 
public into believing they were importers of perfumes, while in fact 
they were manufacturers in the United States, thus constituting 
unfair competition; that the unfair practice would be avoided by a 
legend stating that the contents of the package or bottle were bottled 
and diluted in the United States. Fioret Sales Co., Inc. v. Federal 
Trade Commission, 100 F. (2d) 358 (C. C. A. 2d, 1938). 

The imported concentrates, as such, are unknown to the purchas- 
ing public as perfumes. In holding that petitioners by blending the 
concentrates with domestic alcohol were manufacturers of perfumes 
in the United States rather than importers of French perfumes, the 
court said the true test of who is the manufacturer is ascertained 
by determining by whom and where the product is made for use. To 
“manufacture” is “to work, as raw or partly wrought materials, 
into suitable forms for use.” WEBSTER, NEw INTERNATIONAL Dic- 
TIONARY, Second Edition. ‘Manufacture is transformation—the 
fashioning of raw materials into a change of form for use.” Kidd 
v. Pearson, 128 U. S. 1, 20, 9 Sup. Ct. 6, 32 L. ed. 346 (1888). 
“That appellation (manufacturer) is reserved for him who turns out 
the finished product.” Allen v. Smith, 173 U. S. 389, 399-400, 
19 Sup. Ct. 446, 43 L. ed. 741 (1899). As to the meaning of the 
word “manufacturer” to the purchasing public, the Court said, “The 
purchaser is unversed in the art of making a finished perfume and to 
say that a given perfume is imported must mean to him that the 
entire fluid is imported, not that only 5% of it is.” 

It was admitted that the purchasing public had a decided preference 
for imported French perfumes. The use, therefore, of the French 
inscription on petitioners’ labels amounted to deception as to the origin 
of the goods. While geographic names are not the subject of technical 
trademarks, it has long been held that where such a name has 
developed secondary meaning as indicating in addition to the place 
of manufacture the actual or reputed superiority of a product, persons 
residing at other places can not use it as a brand or label for similar 
goods. F. T. C. v. Bradley, 31 F. (2d) 569 (C. C. A. 2d, 1929) 
(prohibiting use of the word “English” in the designation of, or in 
the advertising, branding, labeling, or description of, soap unless 
manufactured in England); F. T. C. v. Edwin Cigar Co., Inc., and 
James B. Hall, Jr., 67 F. (2d) 993 (C. C. A. 2d, 1933), noted in 
F. T. C. ANNUAL Report (1934) p. 78; and F. T. C. v. El Moro 
Cigar Company, F. T. C. Docket No. 2603 (1939) (prohibiting 
use of the word “Havana” on cigars unless made entirely from 
Cuban tobacco); F. T. C. v. Walker's New River Mining Co., 
79 F. (2d) 457 (C. C. A. 4th, 1935) (prohibiting the use of the 
words “New River” as descriptive of coal unless such coal originated 
in the “New River” field in West Virginia, as there had attached a 
secondary meaning of high quality to coal produced in that territory) ; 
cf., Pillsbury-Washburn Flour Mills Co. v. Eagle, 86 Fed. 608 
(C. C. A. 7th, 1898) (enjoining Wisconsin flour manufacturer from 
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using in his brands the word “Minneapolis” as flour manufactured at 
Minneapolis, Minn., had acquired secondary meaning of high qual- 
ity) ; California Fruit Canners’ Ass’n. v. Myer, 104 Fed. 82 (C. C. D. 
Md. 1899) (enjoining Baltimore canner from using the word “Cali- 
fornia” as a label on cans of fruit grown and put up outside of the 
State of California). 

That petitioners’ perfumes might be “as good as” French perfumes 
would be no defense, for as stated by the Supreme Court in F. T. C. 
v. Algoma Lumber Company, 291 U. S. 67, 78, 54 Sup. Ct. 315, 
78 L. ed. 655 (1934), “In such matters, the public is entitled to get 
what it chooses, though the choice may be dictated by caprice or by 
fashion or perhaps by ignorance.” 

The present case is a further illustration of the courts’ adoption 
in some instances of qualified decrees. Although the Commission had 
ordered petitioners to cease and desist from representing through the 
use of such words as “Les Parfums des Jardine de Fioret” or 
through the use of any foreign words or phrases that the perfumes 
were compounded in France and then imported into the United 
States, the Court felt that possible misrepresentation as to origin 
would be avoided if petitioners simply carried in their advertising 
and on their labels the statement that the contents were bottled and 
diluted in the United States. It is doubted that the Court’s qualified 
decree in this instance will result in an effective safeguard to the 
public and prospective purchasers against the probability of deception 
as to the origin of petitioners’ perfumes. It is a cursory examination 
of the label as a whole by the ordinary customer which has been held 
to be controlling. United States v. Scanlon, 180 Fed. 485 (N. D. 
Ohio 1908). It is submitted that the ordinary purchaser of perfume 
is not likely to scrutinize in detail all words appearing on a label, 
especially those which are less prominently displayed. For a full 
discussion of qualified decrees in trade regulation cases, see Note 
(1939) 7 Geo. Wasu. L. Rev. 391. E. 


TRADE REGULATION—ROoBINSON-PATMAN ACT—VIOLATION OF 
BROKERAGE Provis1oN.—The Biddle Purchasing Company entered 
into contracts with wholesale buyers under which it agreed to furnish 
a combined market information and purchasing service for a fixed 
price per month. Brokerage received from sellers was transmitted 
by the Company to its buyer-subscribers. The Federal Trade Com- 
mission issued a cease and desist order and the respondent petitioned 
to have the order reviewed and set aside. Held, that the Company 
had violated the brokerage provision in section 2(c) of the Robinson- 
Patman Act which renders illegal all payments by sellers of goods 
to the buyers thereof, or their agents, as, or in lieu of, brokerage. 
Biddle Purchasing Co. v. F. T. C., 96 F. (2d) 687 (C. C. A. 2d, 
1938), cert. den., 59 Sup. Ct. 101 (1938). 


For a discussion of the case as decided by the Federal Trade Com- 
mission see Note (1938) 6 Gro. Wasu. L. Rev. 203, to which this 
note is supplementary. 

On the basis of the subscription contracts the court found the 
Company to be the agent of the buyers and “to that extent subject 





ti fF SM... 4 aed 


Es SS 
- 


is 


1€ 
ct 


RECENT CASES 911 


to their control.” Because the brokerage payments received from 
the sellers were not retained the court found that the Company could 
not be also the agent of the sellers and hence a “true intermediary.” 
The dissenting Justice differed sharply with the majority on this 
point. Under these premises the court held that the Company and 
the buyers and sellers dealing with it had violated section 2(c) of the 
Clayton Act as amended. 


The Commission’s complaint did not allege injury to competition 
or restraint of trade. The section held to have been violated does 
not by its terms embody such a requirement although injury to free 
competition is a prerequisite to violation of section 2(a). The most 
significant aspect of the case is the holding that sections 2(a) and 
2(c) are to be construed as separate and distinct statutes and that 
a given act may be a violation of the latter section irrespective of its 
effect upon competitors, consumers, or commerce as a whole. Certain 
trade practices are simply proscribed, declared illegal as such. “Con- 
gress intended to prohibit such payments as an unfair trade practice,” 
the court said. (Italics supplied.) The payment of brokerage from 
seller to buyer directly or through an intermediary of this kind was 
said to be fraught with such latent evil that the seller might dis- 
criminate between his purchasers without seeming to do so. In order 
that trade and commerce be protected from the lurking danger the 
device is forbidden. 


Implicit in the opinion is a conception of the anti-trust laws as trade 
practice regulations and not as a series of laws designed to prevent 
monopolistic restraints on trade and free competition. ‘The prohibi- 
tions of the Sherman Act,” states the court very candidly, “set a 
plane of monopolistic conduct rather than a plane of competition.” 
It is pointed out that an attempt to maintain resale prices may amount 
to an “unfair method of competition” under section 5 of the Federal 
Trade Commission Act and at the same time be a “contract, combina- 
tion in the form of trust or otherwise, or conspiracy in restraint of 
trade” under the Sherman Act. In each case the activity is styled 
as a violation of the “competitive etiquette.” This conception is 
adhered to by the court in its review of the Clayton Act wherein it 
is stated that sections 2 and 3 of the Act “singled out two practices 
for special treatment,” although it is admitted that the “code” is not 
enforceable unless the reprehensible practice also shows a tendency 
to monopoly or the restriction of competition. The court finds the 
evolution completed as to the brokerage practices covered by section 
2(c) of the Robinson-Patman Act and the device is held to be out- 
lawed unconditionally. To the Petitioner’s objections on “due 
process” grounds the court answered to the effect that it was within 
the power of Congress to protect commerce from the evils which 
threatened it by absolutely forbidding practices, which, though inof- 
fensive as such, might be used as a vehicle for the concealment of an 
unjustified price discrimination. 


The court’s attitude on the whole anti-trust field is in harmony 
with the cases, however repugnant it may seem to those who believe 
that the maintenance of competition is the thing to be achieved. The 
construction given section 2(c) is also that which was asked by the 
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Trade Commission in the name of administrative expediency. The 
long range desirability of the interpretation, however, has yet to be 
proved. Although the prohibition of section 2(c) is held to be 
absolute, enforcement of section 2(a) and possibly sections 2(d) 
and 2(e) must await in each specific instance the verdict of the cost 
accountant. Brokerage payments from seller to buyer or buyer’s 
agent are always unlawful but a price differential is lawful under 
section 2(a) if it no more than makes “due allowance for differences 
in the cost.” A seller may lawfully pay for services furnished him 
by his buyers or may himself furnish services and facilities to them 
under sections 2(d) and 2(e) respectively if he makes such arrange- 
ments available to all “on proportionally equal terms.” Will the Act 
be easier to enforce because it contains one absolute prohibition along 
with three relative ones? Certainly it would not be impossible for a 
buyer who is an alleged violator of the brokerage provision to arrange 
to take his “cut” not as or in lieu of brokerage, but as a differential 
which is justified under section 2(a) because of differences in the 
cost of “manufacture, sale or delivery.” The dissent suggests one 
method in the instant case; others may easily be developed. The 
Robinson-Patman Act is a price-discrimination law, intended to root 
out unfair advantage and favoritism among the buyers of goods. 
In the usual case the Respondent’s plea of justification can only be 
settled by an exhaustive accounting of the data determining costs 
and profits. It is therefore to be doubted that an administrative 
short-cut such as that developed in the instant case can be of any 
permanent value. 

In addition to the Biddle case, the Federal Trade Commission has 
issued orders in three cases for violation of the brokerage provision 
of the Robinson-Patman Act. In each case the respondents have 
petitioned for review of the order. The cases involve The Great 
Atlantic and Pacific Tea Co., F. T. C. Docket No. 3031, C. C. A. 
3rd (1939); Oliver Bros., F. T. C. Docket No. 3088, C. C. A. 4th 
(1939) ; The Webb-Crawford Co., F. T. C. Docket No. 3214, C. C. 
A. 5th (1939) and Reeves Parvin and Co., F. T. C. Docket No. 
3129—no appeal as yet. H. E. J. 
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SELECTED PAPERS OF HoMER CumMINGS. Edited by Carl Brent 
Swisher. New York: Charles Scribners Sons. 1939. 316+-xxvi 
pages. Price $3.50. 


In the comparatively small space of three hundred and five pages, 
Mr. Swisher has attempted to publish a selection of Attorney Gen- 
eral Cummings’ papers in such a way as to give the reader “a brief 
history of Mr. Cummings’ administration as Attorney General” 
and what may well be called a “case” or “source” autobiography of 
the Attorney General during the six year period of his adminis- 
tration. 

The administration of Attorney General Cummings was from 
1933 to 1939, one of the longest in the history of the office of 
Attorney General and one of the most colorful and exciting ad- 
ministrations. In attempting the difficult task of selecting from what 
was no doubt a wealth of material, and arranging it so as to 
produce the desired results, Mr. Swisher has succeeded admirably. 

The selections published are excerpts from papers of the most 
diverse character. They include public addresses, such as that de- 
livered on the occasion of the dedication of the new Department of 
Justice building; what might be called technical papers, read before 
conferences or conventions, such as the opening address at the Crime 
Conference, December 10, 1934, and an address at an annual meeting 
of the North Carolina Conference for Social Service in 1936; and 
addresses before bar associations, such as an address before the 
meeting of the American Bar Association at Grand Rapids, in August, 
1933. The collection also includes excerpts from radio talks, selec- 
tions from statements before legislative committees, and selections 
from office memoranda. The Editor has also included portions of 
letters written by the Attorney General as to matters involving the 
work of the Department, many of them including personal touches 
which throw considerable light on the administration of the affairs 
of the Department, but which illuminate even more the personality 
and character of the former Attorney General. 

The type of selections decided upon, the order in which they have 
been published, and the form and size of the book all show that the 
purpose was to present a short, readable account, which would appeal 
to the general public. The success of this effort is demonstrated by 
the ease with which the book can be read and by the interest it excites 
as a brief account of certain of the more interesting features of the 
New Deal. 


In six parts, the Editor has dealt with the major topics of the or- 
ganization and the development of the Department of Justice; con- 
trol of crime; the courts, the ConsTITUTION and the New Deal; the 
establishment of the new rules of Federal procedure; the reform of 
the Federal judiciary; and the anti-trust laws. This recital is suffi- 
cient to indicate the interest and importance of the subject matter of 
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the papers. In addition, there is an appendix containing papers of 
a more general type, under the heading “Politics and Humanity.” 

In the first part, the Editor has collected material which deals 
with the origin of the Department of Justice and its development. In 
the second part, the exciting subjects of the Federal Bureau of In- 
vestigation, the control of firearms, and Alcatraz are included. The 
highly controversial court plan is developed in Part III. In Part IV, 
the steps which led to the adoption of the new Federal rules are 
shown. Part V deals with suggestions for the improvement of the 
judiciary, including the important suggestion of an administrative 
organization for the Federal courts. Part VI emphasizes the highly 
difficult problem of the enforcement of the anti-trust laws; but it 
also includes many other phases of the administration of Federal 
justice, such as lands, the function of the Attorney General in giving 
legal opinions, and the important problem of taxation. 

A reviewer is impelled to add to his discussion of the selection and 
arrangement of these papers a further comment. The book brings 
out into clear relief the personality and character of the former 
Attorney General. These clear and distinct impressions emerge: 
first, the definiteness of the program which he adopted, and which 
to a great extent during the six years of his administration he suc- 
ceeded in accomplishing; second, the care and inclusiveness with 
which he seems to have undertaken to examine all the facts under- 
lying the various problems and to bring them to bear upon the solu- 
tion; third, there is evidenced breadth of view and understanding of 
the social and economic factors underlying the problems. In addition 
to all this, there appears from time to time a marked “political capac- 
ity” and a genial humor. 

The former Attorney General’s understanding of the problems 
with which he was dealing and of which he was attempting to work 
out a solution are nowhere in the book better illustrated than by the 
following quotation from an address delivered July 4, 1936. It was 
in the midst of a political campaign, and it was delivered at a meeting 
of the Society of Tammany in New York City. It shows, however, 
an approach to the problems of modern government all too infre- 
quent. 


No living institution is ever finished; no rigid formula for the solution 
of human problems is ever apt to be devised. The teachings of history 
repeatedly admonish us that what one period regards as radical another 
comes to consider as conservative. The equity stirring today becomes the 
law of tomorrow. 


WiLLiAM C. VAN VLECK.* 
Washington, D. C. 


PaTeNT TACTICS AND Law. By Roger Sherman Hoar. New York 
City: The Ronald Press Company. 1939. 288 pp. Price $4.50. 


PATENT TACTICS AND LAw is directed primarily to the business 
executive. Its purpose is to help him understand how patents may 
affect his business and how he can intelligently assist patent counsel 
to secure maximum advantage of the patent statutes. It is not an 


* Dean of the Law School, The George Washington University. 
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exhaustive treatise on patent law but attempts to answer those ques- 
tions which most frequently arise in the minds of laymen confronted 
with the intricacies of patent law and practice. The author has suc- 
ceeded in compressing a large amount of information into a volume 
of modest size. He deals with such diverse subjects as the value 
of a patent, patent accounting, prosecution of patent applications 
including interferences and appeals, infringement suits, interpreta- 
tion and validity of patents, organization of patent departments, and 
contracts involving patents. At least the chapter entitled “Anticipa- 
tion and Domination” should be required reading for every engineer, 
inventor or executive concerned with patents. 

The tactics advanced by the author for securing and retaining 
patent rights are the results of his experience. Mr. Hoar does not 
hedge when dealing with this controversial subject but clearly and 
concisely states his opinion as to the best steps to be employed in a 
given situation. He is an experienced lawyer and his opinions as 
to that procedure which is most likely to produce a desired result 
are entitled to respect. Many patent lawyers may disagree in part 
but will find suggestions worthy of consideration. 

Legal questions have not been neglected as over seven hundred 
selected decisions have been cited. Patent lawyers will find much 
of the law elementary. It will be the exceptionally well informed 
patent lawyer, however, who can not learn something of value from 
Mr. Hoar’s book, and who will not find occasion for reference 
thereto. Patent Tactics AND LAw should also be useful as a text 
for students beginning the study of patent law and should be of 


value as a reference book for general lawyers who occasionally act 

as intermediaries between their clients and lawyers skilled in patent 

practice. STEPHEN W. BL ore. 
Washington, D. C. 


FEDERAL REFERENCE MANUAL. By Theodore Wesley Graske. 
Washington: National Law Book Company. 1939. 601 pp. 
Price $7.50. 


The development of a “complicated system of nearly one hundred 
tribunals adjudicating disputes that occur in connection with the 
functioning of the Federal government” in marked contrast with 
the traditional common-law method of leaving enforcement in the 
hands of private individuals through court action? has resulted in 
opening new and different fields for the use of the talents of both 
lawyers and laymen, and offers new opportunities for those who 
are prepared. The complexities of this practice are evidenced by 
the recent publication of a special volume of selected essays on 
various aspects of the subject.2 For any careful study of Federal 


1 BLACHLY, WorKING PAPERS ON ADMINISTRATIVE ADJUDICATION (1938) 
G.P.O.; Printed For the Use of the Committee on the Judiciary, p. 1. 

2 Hogan, Fresh Fields and Pastures Anew, Address Before the New York 
State Bar Association. 

3 Volume 4 of SELEcTED Essays on CONSTITUTIONAL LAW [ADMINISTRATIVE 
Law], published under the auspices of the Association of American Law 
Schools (1938). Chicago: The Foundation Press, Inc. 
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administrative law one must necessarily know something of these 
tribunals, or at least know what they are, their powers and duties, 
etc. Lawyers and others representing business, finance, industry, 
or transportation need a chart and compass to guide them through 
the labyrinths of duplicated jurisdictions of these Federal executive 
and administrative agencies. The volume here under review pur- 
ports to collect “for the first time . .. in a single volume informa- 
tion concerning the various Federal executive and administrative 
agencies, together with their functions and official publications.” ¢ 
The author, who has had considerable experience in this field as 
counsel for some of the more important of the Federal agencies, has 
provided his brethren of the legal fraternity, as well as the layman, 
with a complete, yet concise, current guide to the Federal depart- 
ments, bureaus, divisions, commissions, corporations, committees, 
administrations, authorities, etc., of administrative or quasi-judicial 
character, as well as the Federal courts. Numerous charts have been 
included, showing the organization of the government as well as 
many of its agencies. Publications of these agencies of a legal or 
quasi-legal character have been catalogued, including reports, digests, 
codes, rules, etc. 

An interesting feature of the book is the “Table of Discontinued 
Agencies,” an examination of which shows most of them to have 
been accorded merely a change of name. Some, however, did go 
out of existence after the organic acts had been declared uncon- 
stitutional. Even some of these have been reborn under new names 
or under new statutes, proving, of course, that “few die and none 
quit.” 

Another very interesting and useful feature of this book is the 
fact that some twenty sets of rules of practice or procedure govern- 
ing attorneys, agents, accountants, etc., are given in full with ap- 
proved forms. 

The book contains a master key to departments by subjects from 
which one may ascertain, with a fair degree of accuracy, the dif- 
ferent agencies probably having jurisdiction. 

The data have been gathered from official sources and are author- 
itative. The book should be of material assistance to all who have 
occasion to deal with the various agencies of the Federal govern- 
ment—and, today, who does not? 

The physical aspects of the book deserve special comment. The 
typography is clear and such as to afford easy reading. It is well 
indexed. The paper and binding are excellent. The author no 
doubt found the hope of the planting to be the fact of the harvesting. 

Horace says “be brief.” It is a good book. 


CLARENCE A. MILLER. 
Washington, D. C. 





4See THorpe, FeEpERAL DEPARTMENTAL ORGANIZATION AND Practice (1925), 
the purpose of which was to “show the executive agency of the Federal gov- 
ernment chargeable with the particular business in which a citizen may be 
concerned and to indicate the procedure involved therein.” See, also, Unrrep 
States GOVERNMENT MANUAL, issued by the National Emergency Council, 
designed “to provide the answers to many questions concerning methods of 
organization, functions and procedure.” 
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Moore’s FEDERAL PRACTICE UNDER THE NEW FEDERAL RULES. By 
James Wm. Moore and Joseph Friedman. Albany: Matthew 
Bender & Co. 1938. 3 vols., pp. xxxvi, xvi, xli, 827, 666, 1017. 
Price $25.00. 


“What is past is prologue” 1—“Study the past,” * the inscriptions on 
the statues in front of the Archives of the United States, might well 
have been used by the authors of this remarkable treatise. Their 
view that Federal practice is in for a new deal, no doubt fostered and 
confirmed by experience gained as assistants to Dean Clark, the Re- 
porter to the Advisory Committee appointed by the Supreme Court, 
did not cause them to neglect the use of available materials gathered 
from decisions construing somewhat similar provisions in the various 
states and England and critical comment in textbooks and legal 
periodicals. 

The difficult task of showing the relation of the old to the new and 
linking them together when necessary to clarify, by specific treat- 
ment of “former practice,” has been performed brilliantly. The text 
material is well organized and skillfully drafted, with full notes 
showing that the conclusions are neither enigmatic nor dogmatic. 
There is a separate chapter for each rule, followed by eleven chap- 
ters on jurisdiction and venue supplementing the integrated treat- 
ment of these matters given under particular rules. 

Lawyers well versed in the old rules of pleading and practice have 
been heard to say there is no need for a treatise—that the rules are 
very simple. True, an outstanding district judge* remarked that 
they “are practically foolproof ... [as] there are no lurking dangers 
or technicalities in the application of the rules.” But it must be 
remembered that he was making a speech and that, in the same pro- 
ceedings, a timely warning was uttered by a leading practitioner.‘ 

Mere reference to a few of the noteworthy changes brought about 
by the rules will suffice to show that a scholarly discussion, indicat- 
ing the most desirable interpretation in the light of the reforms 
sought, should prove invaluable. Thus, uncertainty may well exist in 
many cases with respect to the effect of the procedural union of law 
and equity and the broad provisions relating to third party practice ;° 


1 SHAKESPEARE’S TEMPEST, act 2, scene 1, line 253. 

2? Taken from a proverb attributed to Confucius, concluding with the words 
“if you would divine the future.” 

3 Proceedings of the Washington Institute on Federal Rules of Civil Pro- 
cedure (1938) 83. 


47d. at 132, where Mr. Nathan Heard of Boston observed that: “When I 
first read these rules I was reminded of what Alice in Wonderland said... : 
‘It seems to me very pretty, but rather hard to understand. Somehow it fills 
my head with ideas, but I don’t know exactly what they are.’” 

5 There is no doubt as to the propriety of an employer bringing in an em- 
ployee when he is entitled to indemnity, but this is not true with respect to an 
insurer. Cf., 1 Moore, Feperat Practice (1938) 760 with the prolonged dis- 
cussion at the Cleveland Proceedings, appearing on pp. 250-254 

Joinder of an insurer against liability in an action to recover damages for 
personal injuries is sometimes allowed. See Note (1937) 12 Wis. L. Rev. 531, 
533, stating that joinder is not possible in the absence of statute and that all 
statutes permitting joinder, except those in Louisiana and Wisconsin, deal with 
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to say nothing of the wonders to be worked by the use of pre-trial 
procedure, depositions and discovery and summary judgment pro- 
ceedings. And there may often be a need to consider the rules in 
connection with procedural problems in actions by and against Fed- 
eral agencies and governmental corporations, or those involving 
various Federal acts, when a mere reading of the rules does not 
furnish the necessary details. 

One of the most important merits of Moorr’s PRACTICE is apprecia- 
tion of the fact that the philosophy back of the rules “makes plead- 
ings, in and of themselves, relatively unimportant” but at the same 
time suggests that “What was good pleading before continues to be 
good pleading.”* This approach requires discriminating statements 
and they will be found.? For example, note one to the effect that 
general allegations are ordinarily unobjectionable which is qualified 
by another pointing out that allegations must be factual and that in 
special cases, such as one involving a charge of fraud, reasonable 
particularization is required. Disapproval is voiced concerning the 
so-called Federal rule in res ipsa loquitur cases, rendering the doctrine 
inapplicable when specific acts of negligence are alleged,® and it is 
hoped that the courts will lose no time in removing this pitfall. 

Sad experience with attempts to reform procedure by statutory 
provisions should serve as a warning to the profession. Questions 
as to interpretation and application of the rules are bound to arise, 
and it is conceded that they do not cover many matters. Already 
it is apparent that some courts will resort to machine methods in 
drafting local rules of practice and in rendering decisions. To pro- 
vide a check it is necessary for the bench and bar to be prepared.® 


mes of common carriers, who are requested to furnish protection to the 
public. 

And recall that admitting evidence showing defendant is insured has been 
held reversible error, even though it consists of an admission of fault mentioning 
insurance. Brooke v. Croson, 61 App. D. C. 159, 58 F. (2d) 885 (1932). 

The possibility of a declaratory judgment should not be overlooked. 
BorcHARD, DECLARATORY JUDGMENTS (1934) 384. Whether an injured party 
should be allowed to join an insurer for the purpose of obtaining declaratory 
relief is debatable. Moore approves “where the insurer, admitting the policy 
to be in force, merely denies that the accident was within the coverage of the 
policy, and the issues raised could just as conveniently be adjudicated in the 
negligence action against the insured.” 1 Moore, FeperAt Practice (1938) 
3212. But see Carpenter v. Ebblewhite, (1938) A. E. R. 41 (defense by owner 
of car that codefendant purchased car before date of accident and was not an 
agent or servant; relief refused, each judge relying on a different ground: 
(1) that no dispute had arisen between insured and the insurer, (2) that it 
would tend to embarrass a fair trial and (3) that declaration of liability in 
such a case involved a question of fact). 


®1 Moore, FeperAL Practice (1938) 439. 
7 Id. at § 8.07. 


8 Id. at 548, n. 7. See Pistorio v. Washington R. & E. Co., 46 App. D. C. 
479 (1917) for a dictum applying the Federal rule when negligence is alleged 
in general terms and plaintiff attempts to prove specific acts of negligence. 


®See Scotr & Simpson, JupictaL ReMepiEs (1938) 1271, where it is said: 

. the best possible paper procedure will fail to achieve results if the bench 
and bar are incompetent or have low standards of professional conduct. Im- 
provement of the quality of the bench and bar is the most important factor in 
improving civil procedure in action, as is being increasingly recognized.” 
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Their task will be immeasurably lightened by Moorr’s PRactice. 
Accuracy of the authors, extending even to the appendix and index, 
makes certain that their work will stand up well under the tests of 
time and use. 

Washington, D. C. Wit.iaM T. Fryer.* 


Crviz AERONAUTICS AcT ANNOTATED. By Charles S. Rhyne. Fore- 
word by Senator Pat McCarran. Washington: National Law 
Book Company. 1939. 324+-xlv pages. Price $5.00. 


This book might appropriately have borne the title “The Law of 
Civil Aviation.” The author accurately describes it in the preface as 
“a study of Federal legislation for civil aeronautics.”* It is also a 
complete bibliography on aeronautical law, the development of which 
constitutes a most interesting chapter in American jurisprudence. 

Orville Wright made his first airplane flight on December 17, 
1903,? and sold his first plane to the U. S. Army in 1908.° The first 
legislation with respect to civil aviation was introduced in 1910.4 
Bills for the regulation of civil aviation first appeared in 1919-1920.° 
From the passage of the Air Mail Act of 1925° until the enactment 
of the Civil Aeronautics Act of 19387 civil aviation had experienced 
little but chaos. Congress, therefore, in a sincere endeavor to stabilize 
the air transport industry, approached this proposed new legislation 
with caution and thoroughness, and produced an Act that gave 
“promise and hope” to the entire civil aeronautics industry.® 

The Act is new and is as yet uninterpreted by the courts, so that 
it “cannot be said to have an established meaning.”® The statute 
must, however, be administered and construed so as to carry out the 
policy of the Congress.*° The author has made this possible and 
readily practicable because he has here written the story of the law 


* Associate Professor of Law, The George Washington University. 

1 Preface, p. ix. 

268 Cong. Rec. 3281 (February 8, 1927). 

8 House Rep. No. 637, Pt. 2, 66th Cong., 2d Sess. (1920). 

4H. R. 26833, 61st Cong., 2d Sess., providing for an investigation of the 
practicability and cost of an aeroplane or airship mail route. 
on mn The Relation of Law to Aviation (Unpublished Thesis, April 15, 


8 43 Stat. 805 (1925), 39 U. S. C. § 461 (1934). 
7 Public No. 706, 75th Cong., 49 U. S. C. Supp. IV § 401 et seq. (1938). 


8 Address delivered by Col. Edgar S. Gorrell, President of the Air Transport 
Association of America, at the National Aviation Forum, Washington, D. C., 
February 21, 1939 


®“A Federal statute until construed by this Court cannot be said to have an 
established meaning.” Calhoun Gold Mining Co. v. Ajax Gold Co., 182 U. S 
499, 21 Sup. Ct. 885, 45 L. ed. 1200 (1901). 


10 Texas & P. Ry. Co. v. Gulf, C. & S. F. Ry. Co., 270 U. S. 266, 277, 46 
Sup. Ct. 263, 70 L. ed. 578 (1925); Alabama & V. 7 Co. v. Jackson & E. Ry. 
oa * at U. S. 244, 260, 46 Sup. Ct. 535, 70 L. 928 (1926); Piedmont & 

Co. v. Interstate Commerce Commission, 86 U. S. 299, 311, 52 Sup. 
Ck th 76 L. ed. 1115 (1932); Transit Commission v. United States, 289 
U. 5S. 121, 125, 53 Sup. Ct. 536, 77 L. ed. 1075 (1933); Florida v. United 
States, 292 U.S. 1, 12, 54 Sup. Ct. 603, 78 L. ed. 1077 (1934); Texas v. 
United States, 292 U. S. 522, 530, 54 Sup. Ct. 819, 78 L. ed. 1402 (1934). 
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based upon its Congressional history** and the cases construing those 
provisions taken from or modeled upon the Interstate Commerce 
Act.}? 

Finding, in Chapter 1,1° that “aviation comes of age,” the author 
proceeds, in Chapter 2,'* to lay a basis for an understanding of the 
new Act by portraying the technological characteristics of aircraft, 
principally as they were presented to the Congress'® by Col. Edgar 
S. Gorrell, who is therein appropriately described as “one of the best 
informed men on technical phases of aeronautics.” Federal aero- 
nautical activities before the Air Mail Act of 1925** and the Air 
Commerce Act of 1926" are related in Chapter 3.1% The Air Mail 
Act of 1925 is treated in Chapter 4.1° That dark era of aviation his- 
tory encompassing the activities of the now-famous Black Committee 
[headed by ex-Senator (now Associate Justice) Black] in bringing 
about the order of the Postmaster General of February 9, 1934, can- 
celling all domestic air mail contracts, and leading to the Air Mail 
Act of 1934 are discussed with magnaminous charity and forbear- 
ance** in Chapter 5.2? The history of the operations of the Air 
Mail Act of 1934,?* including the review of air mail rates by the 
Post Office Department, and the effects of that Act on the economic 
stabilization of the air transport industry are succinctly, but ade- 
quately, shown in Chapter 6.** The author, however, accounts for 
the advancement of aviation to its present status as being “largely 


11“A more general use of the legislative history of statutes as an aid in 
determining the legislative intent will serve to materially lessen judicial legis- 
lation.” Miller, The Value of Legislative History of Federal Statutes (1924) 
73 Univ. or Pa. L. Rev. 158-170. See the author’s preface note e, p. xiii. 

12 Texas & P. Ry. Co. v. Interstate Commerce Commission, 162 U. S. 197, 
16 Sup. Ct. 666, 40 L. ed. 940 (1896); Interstate Commerce Commission v. 
B. & O. R. Co., 145 U. S. 263, 12 Sup. Ct. 844, 36 L. ed. 699 (1892); Inter- 
state Commerce Commission v. Cincinnati, No. O. & P. Ry. Co., 167 U. S. 
479, 17 Sup. Ct. 896, 42 L. ed. 243 (1897); and in Interstate Commerce Com- 
mission v. Delaware, L. & W. R. Co., 220 U. S. 235, 31 Sup. Ct. 392, 55 L. ed. 
448 (1911). See also: Interstate Commerce Commission vy. Goodrich Transit 
Co., 224 U. S. 194, 32 Sup. Ct. 436, 56 L. ed. 729 (1912); and Pennsylvania 
R. Co. v. International Coal Mining Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 
L. ed. 1446 (1913). Cf., Atchison, T. & S. F. Ry. Co. v. Denver & N. O. R. 
Co., 110 U. S. 667, 4 Sup. Ct. 185, 28 L. ed. 291 (1884); Atlantic Coast Line 
R. Co. v. Riverside Mills, 219 U. S. 186, 31 Sup. Ct. 164, 55 L. ed. 167 (1911). 

18 pp. 1-7. 

14 pp. 8-13. 


15 Hearings on H. R. 5234, 75th Cong., Ist Sess., pp. 65-66 (1937). 

16 Note 6 supra. 

17 44 Stat. 568 (1926); as amended, 49 U. S. C. $171 (1934). 

18 pp. 14-18. 

19 pp. 20-23. 

20 48 Stat. 933, 39 U. S. C. $463 (1934). 

21 Probably because the author later expresses the view that “it is deemed 
unwise in this study of regulation legislation to enter into a lengthy discussion 


of the policies and politics which come so much into the forefront in the con- 
sideration of appropriation bills.” (p. 36.) 


22 pp. 24-30. 
23 Note 20 supra. 
24 pp. 31-36. 
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due to the able administration of the Air Commerce Act of 19267* 
by the Bureau of Air Commerce of the Department of Commerce,” 
as described in Chapter 7** of the book. 

The Congressional history of legislative proposals leading up to the 
Civil Aeronautics Act of 1938 are amply dealt with in Chapters 8 and 
9,27 while the constitutional basis for the Act is developed in Chapter 
10.28 Thus, in 70 pages, the author gives a complete history of avia- 
tion law which formed the basis for the new Act for the purpose of 
coérdinating in a single independent agency all of the then existing 
functions of the Federal government with respect to civil aeronautics 
and new regulatory functions designed to stabilize the air transpor- 
tation industry.”® 

“The administrative provisions of the Civil Aeronautics Act,” says 
the author, “furnish an excellent subject for analysis, argument, and 
speculation as to their workability and future.”*® He is right. The 
hydra-headed administration provided by this Act is new and self- 
contradictory of the purpose of the new Act. The Act is to be ad- 
ministered by a new “Civil Aeronautics Authority,” an independent 
agency, within which is an “Administrator,” removable from office 
by the President, and independent of the “Authority” and the “Ad- 
ministrator” there is a “Safety Board.” There is already evidence 
that this new “guinea pig” type of organization will be tested in the 
crucible of experience before being extended.*t The author has 
availed himself of the opportunity presented, and has presented an 
enlightening discussion of the detailed administrative provisions of 
the Act.*? Herein the author notes the many cases construing the 
provisions of the Interstate Commerce Act upon which the provisions 
of the new Act are based. He has used language readily understand- 
able by laymen as well as by lawyers. 

The book also includes the Rules of Practice of the Civil Aero- 
nautics Authority,** and a discussion of the miscellaneous provisions 
of the Act.** Appendix A** contains a description and history of 
the bills and Congressional documents relating thereto constituting 
the legislative history of the new Act, consisting of 32 bills, 32 com- 
mittee prints, and many miscellaneous documents. Appendix B** is 


2544 Stat. 568 (1926). 

28 pp. 37-40. 

27 pp. 41-65. 

28 pp. 66-70. 

29 House Rep. 2254, 75th Cong., 3rd Sess. (1938), p. 1. 
30 p, 73. 


81 See Hearings on H. R. 2531 and H. R. 4862, 76th Cong., Ist Sess., before 
Committee on Interstate and Foreign Commerce, House of Representatives; 
and Hearings on S. 2009, 76th Cong., Ist Sess., before Committee on Interstate 
Commerce, U. S. Senate, so far as they relate to proposals for reorganization 
of the Interstate Commerce Commission. 


382 pp. 73-167. 

33 pp. 168-176. 
34 pp. 177-186. 
35 pp. 189-220. 
36 pp. 221-224. 
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a list of bills introduced in Congress from 1919 to 1926, relating to 
civil aeronautics, being an extract from an unpublished thesis by Mr. 
John F. Victory, Secretary, National Advisory Committee For Aero- 
nautics. The Civil Aeronautics Act of 1938 is published as Appendix 
C.** Appendix D** is the Air Commerce Act of 1926, as amended 
to date. The index*® is complete and readily workable. 

The foregoing delineation of this book shows that the author has 
made a substantial payment on his obligation to his chosen profession, 
and that he has contributed to the aviation industry and to students 
of administrative law and procedure a veritable vade-mecum. This 
reviewer concurs in Senator Pat McCarran’s “words of highest com- 
mendation for its accuracy, from a historical standpoint, and its 
worthwhileness for those who would be correctly advised on the law 
of civil aviation.” *° 

The book is no antidote for insomnia. The product of an ener- 
getic, inquiring mind, and written in an easy, fluent style, it holds 
the interest of the reader from beginning to end. The first 65 pages 
may be likened to a historical novel. More books of its kind would 
be a distinct advantage to the legal profession. It is to be hoped the 
author will expand his research into other fields of the law. 


CLARENCE A. MILLER.* 


Washington, D. C. 


* General Counsel, American Shortline Railroad Association. 
37 pp. 225-298. 

88 pp. 299-306. 

39 pp. 307-324. 

40 Foreword, p. vii. 





